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[Praecipe for Entry of Appearance.]

United States Circuit Court of Appeals for the

Ninth Circuit.

Case No. .

H. GREENBERG,
Appellant,

vs.

JACK LESAMIS et al.,

Appellees.

The Clerk will enter my appearance as counsel for

appellant.

ALBERT H. ELLIOT,

Office address, 34 Ellis.
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counsel signing is a member of the Bar of this Court,

or of the Supreme Court of the United States, or of

a Circuit Court within the Ninth Circuit. See Rule

7, C. C. A. Individual and not firm names must be

signed.

[Endorsed]: No. 2126. United States Circuit

Court of Appeals for the Ninth Circuit. Praecipe

for Entry of Appearance. Filed Apr. 11, 1912. F.

D. Monckton, Clerk.
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[Minutes—December 15, 1911—Order Continuing

Hearing, etc.]

In the District Court for the District of Alaska, Sec-

ond Division,

Term Minutes, General 1911 Term, beginning Feb-

ruary 1, 1911.

Friday, December 15, 1911, at 10 A. M.

Court convened pursuant to adjournment.

Hon. CORNELIUS D. MURANE, District Judge,

presiding.

Upon the convening of court the following pro-

ceedings were had

:

2349.

H. GREENBERG
vs.

JACK LESAMIS et al.

The order to show cause why an injunction pen-

dente lite should not be issued herein came on regu-

larly for hearing, Mr. G. J. Lomen, representing

defendants, stating that the parties had agreed that

the hearing upon said order should be continued until

10 A. M. Friday, December 22, 1911 ; that defendants

serve and file counter-affidavits by Tuesday evening,

December 19, 1911, and it was so ordered by the

Court. [1*]

*Page number appearing at foot of page of original certified Record.
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[Minutes—December 22, 1911—Hearing, etc.]

In the District Court for the District of Alaska, Sec^

ond Division.

Terai Minutes, General 1911 Term, beginning Feb-

ruary 1, 1911.

Friday, December 22, 1911, at 10 A. M.

Court convened pursuant to adjoui*nment.

Hon. CORNELIUS D. MUEANE, District Judge,

presiding.

Upon the convening of court the following pro-

ceedings were had:

2349.

H. GREENBERG
vs.

JACK LESA^IIS et al.

The motion for appointment of receiver and in-

junction pendente lite came on for hearing, and upon

stipulation of the parties this matter was continued

until 2 P. M. to-day.

2 P. M.

2349.

H. GREENBERG
vs.

JACK LESAMIS et al.

The order to show cause why an injunction pen-

dente lite should not be issued and a receiver ap-

pointed in the above-entitled cause came on regularly

for hearing, Mr. William A. Gilmore and Mr. J. F.

Hobbes appearing for plaintiff, and Mr. O. D. Coch-

ran and Mr. G. J. Lomen appearing for defendants.
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Mr. Gilmore, for plaintiff, read in evidence affidavits

of Philip Murphy, E. E. Fleming and J. F. Hobbes,

which affidavits were filed.

The depositions of George L. Stanley, Sam Salo

and Andy Garbin were ordered published, and were

read in evidence by plaintiff.

Stipulation to take the aforesaid depositions was

filed. [2]

[Minutes—December 23, 1911—Order Denying

Application for Receiver and Injunction

Pendente Lite.]

In the District Court for the District of Alaska, Sec-

ond Division.

Term Minutes, General 1911 Term, beginning Feb-

ruary 1, 1911.

Saturday, December 23, 1911, at 10 A. M.

Court convened pursuant to adjournment.

Hon. CORNELIUS D. MURANE, District Judge,

presiding.

Upon the convening of court the following pro-

ceedings were had

:

2349.

H. GREENBERG
vs.

JACK LESAMIS et al.

The hearing on order to show cause why a receiver

should not be appointed and why an injunction

pendente lite should not be granted was resumed.

Thereupon Mr. J. F. Hobbes and Mr. William
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A. Gilmore addressed the Court on behalf of plain-

tiff, and Mr. O, D. Cochran and Mr. G. J. Lomen
on behalf of defendants, and the matter was sub-

mitted to the Court for its decision.

Thereupon the Court made an order denying said

application for a receiver and for an injunction

pendente lite.

Mr. William A. Grilmore, for plaintiff, asked for

an exception to said order, which was allowed by the

Court. [3]

[Minutes—December 30, 1911—Order Extending

Time to Serve and File Bill of Exceptions.]

In the District Court for the District of Alaska,

Second Division.

Term Minutes, General 1911 Term, beginning Feb-

ruary 1, 1911.

Saturday, December 30, 1911, at 10 A. M.

Court convened pursuant to adjournment.

Hon. CORNELIUS D. MURANE, District Judge,

Presiding.

Upon the convening of court the following pro-

ceedings were had

:

2349.

GREENBERG
vs.

JACK LESAMIS et al.

Upon motion of Mr. William A. Gilmore, plain-

tiff was granted thirty days' extension and over the

present term of court to serve and file bill of excep-
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tions to the Court's order heretofore made, denying

the appointment of a receiver and denying an in-

junction pendente lite in the above-entitled cause.

In the District Court for the District of Alaska,

Second Division.

No. 2349.

H. GREENBERG,
Plaintiff,

vs.

JACK LESAMIS, JOHN TYAPAY, ANDY GAR-
BIN, GEORGE STAN^LY and SAM
3ALL0,

Defendants.

Proposed Bill of Exceptions.

BE IT REMEMBERED that on the first day of

November, A. D. 1911, the plaintiff in the above-

entitled suit commenced the above-entitled suit by

filing his complaint, which was in words and figures

as follows, to wit : [5]

l7i the District Court for the District of Alaska,

Second Divisioyi.

No. 2349.

H. GREENBERG,
Plaintiff,

vs.

JACK LESAMIS, JOHN TYAPAY, ANDY GAR-
BIN, GEORGE STANLEY and SAM
SALO,

Defendants.
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Complaint in Equity.

Comes now plaintiff and for cause of action against

the defendants above named, alleges as follows

:

I.

That heretofore and on the 19th day of March,

1910, and for a long time prior thereto, the defend-

ants, Jack Lesamis, John Tyapay and Andy Garbin,

were the owners and in the possession of certain

placer mining claims situate in the Noatuk-Kobuk

Mining and Recording District, District of Alaska,

and that the legal titles to the said placer mining

claims stood in the names of the said defendants

by virtue of certain placer locations by them there-

tofore made in said mining district; that on the

said 19th day of March, 1910, the said defendants,

Jack Lesamis, John Tyapay and Andy Garbin en-

tered into certain written instruments whereby and

wherein they agreed with the plaintiff to fonn a

copartnership to work and mine the said mining

claims and to give and convey to the plaintiff an

undivided one-quarter (14) interest in all of the

said placer [6] claims, lode claims and water

rights then owned, acquired or to be acquired by

the said defendants in consideration that the plain-

tiff furnish them with provisions from time to time

from the said 19th day of March, 1910, up to and

until July, 1910, and agreed to pay said defendants

the sum of six thousand dollars ($6,000.00) in cash,

and thereafter the further and additional sum of

twenty-four thousand dollars ($24,000.00) from the

net profits of the mining operations to be thereafter



8 H. Greenberg vs.

conducted and had upon said mining claims; that

the said agreement between the parties, plaintiff

and said defendants, was reduced to writing and in-

corporated in the following two written instruments,

which said instruments were executed, witnessed

and delivered between the parties, to wit

:

"AGREEMENT.
Klery Creek, March 19th, 1910.

Know all men by these presents That we the un-

dersigned John Tyapay, Andy Garbin and Jack

Lesamis of the Noatak-Kobuk recording district Dis-

trict of Alaska, and H. Greenberg of Nome, Ala., enter

into this agreement, that for the sum of one dollar

lawful money of the United States in hand paid

and other valuable services, for same services H.

Greenberg is, and shall be a full fledged partner

with the above mentioned parties & have one-

quarter undivided interest in all claims, lodes, water

rights acquired or to be acquired and owned by the

above mentioned parties. It is further agreed that

H. Greenberg is to furnish the above mentioned

parties with provisions from time to time up to till

July, 1910.

ANDY GARBIN. [Seal]

JACK LESAMIS. [Seal]

JOHN TYAPAY. [Seal]

H. GREENBERG.
Witnesseth

:

SAM MAGIDS.
HERMAN BERNHARDT." [7]

''This indenture made the 19th day of March in

the year of our Lord one Thousand nine hundred
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and ten between the undersigned Andy Garbin,

Jack Lesamis and John Tyapay of the Noatak-Kobuk

Recording District, of the District of Alaska, par-

ties of the first part and H. Greenberg of Nome,

Alaska, party of the second part witness. That the

said parties of the first part, for and in considera-

tion of the sum of Thirty Thousand dollars ($30-

000.00)

Six Thousand dollars ($6000.00) in lawful money

of the United States of America to them in hand

paid by said party of the second part, The receipt

whereof is hereby acknowledged, and the balance

of Twenty-four thousand to be paid of the first

money taken out of the ground hath granted, bar-

gained, sold, remised, released and forever quit-

claimed, and by these presents doth grant, bargain,

sell, remise release and forever quit-claim unto the

said party of the second part, his heirs and assigns

one-quarter (14) undivided of all mining claims

located, surveyed, recorded and held by said parties

of the first part situated in Noatak-Kobuk mining

district, district of Alaska, together with all the

dips, spurs and angles and also, the metals, ores,

gold and silver bearing quartz, rock and earth

therein, and all the rights, privileges and franchises

thereto incident, appendant and appurtenant, or

therewith usually had or enjoyed; and also all and

singular the tenements, hereditaments and appur-

tenances, thereimto belonging, or in any wise apper-

taining, and the rents, issues and profits thereof;

and also all the estate, right, title, interest, property,

possession, claim and demand whatsoever, as well
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as in law as in equity, of the said party of the first

part, of, in or to the said premises and every part

or parcel thereof
, [8] Avith appurtenances.

To have and to hold, all and singular, the said

premises, together with the appurtenances and

privileges thereto incident, unto the said party of

the second part his heirs and assigns forever war-

ranting and defending the same against all claims

of all persons, save and except the United States.

ANDY GARBIN. [Seal]

JACK LESAJVIIS. [Seal]

JOHN TYAPAY. [Seal]

Witnesseth

:

SAM MAGIDS.
HERMAN BERNHARDT."

II.

That thereafter and at all times since said 19th

day of March, 1910, plaintiff has fulfilled and carried

out the temis, covenants and conditions on his part

to be done, made, kept and performed, and did fur-

nish the said defendants with the provisions men-

tioned in said written instrument and did pay to

said defendants the said sum of six thousand dol-

lars ($6,000.00) in lawful money of the United

States, and the said defendants thereupon and in

pursuance of the terms of said written instrument,

entered into the mining copartnership known, named

and called the KLERY CREEK MINING COM-
PANY, and thereupon began mining operations

upon the said placer claims hereinafter named and

set forth,

III.

That at the time said instruments were executed
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and delivered, the said defendants, Jack Lesamis,

Jolin Tyapay and [9] Andy Garbin, were the

owners and in the possession of the following placer

mining claims:

Discovery Claim; One above Discovery, Two
above Discovery, Six below Discovery, Fraction be-

tween Two and Three above Discovery, Associa-

tion Fraction between Discovery and Starr, Cali-

fornia Association, L. L. Klery Creek, opposite Dis-

covery, Butte Association, E. L. Klery Creek oppo-

site Discovery, Oregon Association (Bench and

Creek) adjoining upper and Starr, and lower end

of 1 and 2 above Discovery, Bench Seven, oppo-

site Creek Claim Seven below, Gold Hill Associa-

tion R. L. opposite 1, 2, 3 and 4 creek claims, all

the foregoing claims being situated on Klery Creek,

it its benches; also Honey Claims, One and Two,

between Klery and Bear Creeks, Northpole Associa-

tion L. L. adjoining claims, last above described,

One and Two above Discovery, on Bear Creek, Gold-

field Association opposite 1 and 2 above and 1 below

L. L. Bear Creek, Rich Association on Bear Creek,

and adjoining 2 above. Central Association, adjoin-

ing No. 1 below, on Central Creek, Discovery on Cen-

tral Creek, One above on Central Creek, One below

on Central Creek, Fraction (Garbin) on Central

Creek, Discovery Claim on Jack Creek, a tributary

of Klery, all interest of said first party in all mining

claims owned in whole or part in Rocky Creek, in

said mining and recording district. And thereupon

the said KLERY CREEK MINING COMPANY
entered into possession of said claims and began to
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mine and operate the same as a mining copartner-

ship; that thereafter the said KLERY CREEK
MINING COMPANY operated the said placer min-

ing claims on the said Klery Creek and vicinity in

the Noatak-Kobuk Recording District, between said

19th day of March, 1910, and the 10th day of August,

1911; that during said term [10] and time said

mining claims were operated at a loss to the said min-

ing copartnership at approximately the sum of eigh-

teen thousand dollars ($18,000.00) ; that said indebt-

edness is due to the firm of Robinson Magids & Co.,

or assignee, for goods, wares and merchandise and

for money advanced at the request of said KLERY
CREEK MINING COMPANY.

IV.

That on or about the 10th day of August, 1911,

the said KLERY CREEK MINING COMPANY
executed several written leases upon several of the

said mining claims above mentioned belonging to

the said KLERY CREEK MINING COMPANY
for the purpose of having said copartnership prop-

erty mined during the present winter, under all of

which said leases certain stipulated royalties were

reserved to be paid to said mining copartnership.

V.

That heretofore and on or about the 13th day of

August, 1911, the defendants, Andy Garbin and

Jack Lesamis, in violation of the terms and condi-

tions of the said copartnership instruments, entered

into a conspiracy to defraud this plaintiff of his

rights in the said KLERY CREEK MINING COM-
PANY, and thereupon collusively and fraudulently
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and without any consideration, transferred and as-

signed all of their right, title and interest in the said

KLERY CREEK MINING COMPANY, copart-

nership property, consisting of said placer mining

claims on Klery Creek and vicinity in said Noatak-

Kobuk Recording District, to said defendants,

George Stanley and Sam Salo, both of whom were

and are insolvent. [11]

VI.

That the said written instrmnents executed and

delivered as above alleged on the 19th day of March,

1910, were thereafter duly recorded in the office of

the recorder of the said Noatak-Kobuk Recording

District, District of Alaska, on the 29th day of

March, 1910, and the said defendants, George Stan-

ley and Sam Salo, took and received the said trans-

fers of title from the said defendants. Jack Lesamis

and Andy Garbin, with full knowledge and notice of

the said written instruments of the said copartner-

ship and with full knowledge and notice of the fact

that the said KLERY CREEK MINING COM-
PANY had outstanding indebtedness at said time of

approximately the sum of eighteen thousand dollars

($18,000.00) incurred in mining operations, over and

above all production of gold from said mining claims

so conveyed.

YII.

That the said transfer from the said defendants

Lesamis and Garbin to the said Stanley and Salo

were made for the purpose and with the intent of

changing and modif}"ing the said original copart-

nership agreement, and immediately thereafter the
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said defendants, Stanley and Salo, threatened to and

did claim and do now claim, that they by reason of

the said assignment were and are now entitled to the

sum of twenty-four thousand dollars ($24,000.00)

from the first gross output of said mining claims, and

now claim and assert that they are entitled to said

sum of twenty-four thousand dollars ($24,000.00)

before the said indebtedness of eighteen thousand

dollars ($18,000.00) is paid or the expenses of ope-

rating the said mining claims is paid and defrayed.

[12]

VIII.

That the said defendants, Stanley and Salo, are

now claiming to be the lessors of the lessees who are

working the said mining claims and threaten to and

will collect or attempt to collect the royalties and the

entire output of the said placer mining claims belong-

ing to the said KLERY CREEK MINING COM-
PANY, under their alleged claim for payment of

twenty-four thousand dollars ($24,000.00) alleged to

be due them in disregard of the present indebtedness

of said KLERY CREEK MINING COMPANY,
and contrary to the intent of the formation of said

KLERY CREEK MINING COMPANY, as above

alleged.

IX.

That heretofore and on the 24th day of October,

1911, one Philip Murphy, claiming an assignment of

the account of said Robinson, Magids & Co., creditor

of said KLERY CREEK MINING COMPANY, be-

gan an action at law in the above-entitled court for

the collection of the sum of seventer thousand one



Jack Lesamis et cd. 15

hundred twenty-four dollars ($17,124.00) and in-

terest against the said KLERY CREEK MININO
COMPANY, consisting of the defendants. Jack

Lesamis, John Tyapay and Andy Garbin, and this

plaintiff, and caused to be issued a writ of attach-

ment against the mining property of said KLERY
CREEK MINING COMPANY; that said amount

is justly due the said Robinson Magids & Co. or

their assignee the said Philip Murphy, and should

be paid from the first gold or gold-dust taken or ex-

tracted, mined or received from the said placer min-

ing claims, before the said sum of twenty-four thou-

sand dollars ($24,000.00) or any other amount is pay-

able to the said defendants. Jack Lesamis or Andy

Garbin. [13]

X.

That owing to the acts and actions of the said de-

fendants. Jack Lesamis and Andy Garbin, as above

alleged, it is impossible for the plaintiff and said

defendants to further act and cmduct the mining co-

partnership in the management and working of said

mining copartnership property and mining claims;

that said defendants, George Stanley, Sam Salo,

Andy Garbin, Jack Lesamis and John Tyapay, are

all insolvent and have no other property of value

other than their alleged interest in the said copart-

nership mining property, and unless the Court ap-

point a receiver of this court to take possession of

the said mining copartnership property and mining

claims and collect the royalties, rents and profits

thereof, the same wiU be whoUy dissipated by the said

defendants, and the plaintiff will be compelled by
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law to pay the indebtedness of said mining copart-

nership from his personal assets; that the said de-

fendants, Jack Lesamis, Andy Garbin and Jack Tya-

pay, refused to account to the plaintiff and have re-

fused and still refuse to enter into an accounting be-

tween the plaintiff and the said defendants, with

reference to the expenses and output of the said co-

partnership under the terms and conditions of said

copartnership agreement, and said defendants, Stan-

ley and Salo, threaten to assume the management

and control of the copartnership assets of said

KLERY CREEK MINING COMPANY and

threaten to appropriate the rents, royalties and

profits to their own use and benefit, and threaten to

and do ignore the debts and liabilities of said

KLERY CREEK MINING COMPANY to the dam-

age and injury of the plaintiff. [14]

WHEREFORE, plaintiff prays the Court as fol-

lows :

1. For a restraining order against the defend-

ants and each of them enjoining and restraining

them and each of them pendente lite from in any

manner transferring, assigning, encimibering or

conveying in any manner or way, whatsoever, any

interest in the said mining claims above alleged, the

property of the said KLERY CREEK MINING
COMPANY.

2. That the Court appoint a receiver of this court

to take possession of said mining claims and hold the

possession subject, however, to the leases heretofore

given for the purpose of accepting and receiving, sub-

ject to the orders of the Court, all rents, royalties and
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profits from the operation of the mining claims of

the said KLERY CREEK MINING COMPANY.
3. That the Court make an accounting between

the plaintiff and defendants of all and every matter

arising under and by virtue of the said mining co-

partnership, and that the Court order and direct the

said receiver to pay and defray from the rents, royal-

ties and profits collected by him, any and all indebt-

edness now existing against the said . KLERY
CREEK MINING COMPANY, including the

amount due to the said Robinson Magids & Co., or

their said assignee, Philip Murphy.

4. That the Court enter a final decree dissohdng

the said copartnership and directing a sale of all

of said property, both real and personal, and direct-

ing a distribution of the proceeds among the mem-
bers of the said copartnership if any proceeds exist

after the satisfaction of all indebtedness found to be

due. [15]

5. That the plaintiff be decreed and adjudged

entitled to his costs and disbursements in this action

against the said defendants.

6. And that the plaintiff be entitled to such other

and further relief as to the Court seems meet and

proper.

J. F. HOBBES and

WILLIAM A. GILMORE,
Attorneys for Plaintiff.

United States of America,

District of Alaska,—ss.

H. Greenberg, being first duly sworn, deposes and

says:
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That lie is the plaintiff in the above and foregoing

action ; that he has heard read the above and forego-

ing complaint, knows the contents thereof and the

same is true as he verily believes.

H. aREENBERG.
Subscribed and sworn to before me this 30th day

of October, A. D. 1911.

[Seal] WILLIA^i A. GILMORE,
Notary Public in and for the District of Alaska.

[16]

BE IT FURTHER REMEMBERED, that on

said first day of November, A. D. 1911, the plaintiff

filed his motion for an order to show cause against

the defendants why a receiver should not be ap-

pointed as prayed for in the complaint, which said

motion was in words and figures, as follows, to wit

:

[17]

In the District Court for the District of Alaska,

Second Division.

No.

H. GREENBERG,
Plaintiff,

vs.

JACK LESAMIS, JOHN TYAPAY, ANDY GAR-
BIN, GEORGE STANLEY and SAM
,SALLO,

Defendants.

Motion.

Comes now the plaintiff in the above-entitled ac-

tion and moves the Court for an order compelling the

defendants and each of them to show cause, if any

they have, why a receiver should not be appointed
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by the above-entitled court, to take, receive and man-

age the copartnership property, real and personal,

mentioned and described in the complaint, and why
an order pendente lite should not be granted enjoin-

ing and restraining the defendants, and each of

them, from in any manner transferring, encumber-

ing and conveying any of said property described in

plaintiff's complaint.

This motion is based upon the plaintiff 's complaint

and the affidavits served and filed herewith.

Dated at Nome, Alaska, this 1st day of November,

A. D. 1911.

J. F. HOBBES and

WILLIAM A. GILMORE,
Attorneys for Plaintiff. [18]

AND BE IT FURTHER REMEMBERED, that

on said first day of November, A. D. 1911, the plain-

tiff filed his affidavit in further support of said mo-

tion, which said affidavit was in words and figures

as follows, to wit : [19]

In the District Cou7't for the District of Alaska,

Second Division.

No.

H. GREENBERG,

vs.

JACK LESAMIS et al..

Plaintiff,

Defendants.



20 H. Greenherg vs.

Affidavit of H. G-reenberg.

United States of America,

District of Alaska,—^ss.

H. Greenberg, being first duly sworn, deposes and

says

:

That be is the plaintiff in the above-entitled action

;

that on the 19th day of March, 1910, the defendants,

Jack Lesamis, John Tyapay and Andy Garbin, were

the owners of certain mining claims described in

plaintiff's complaint herein, and the said defendants

were without means or money to mine or develop the

said claims, and on said date the plaintiff and de-

fendants organized the KLERY CREEK MINING
COMPANY, a copartnership, and entered into a

written instrument set forth in plaintiff's complaint,

to evidence the terms and conditions of said copart-

nership, it being the intention and understanding

of the parties at said time that each of the parties

should own an undivided one-quarter (^) interest

in the said KLERY CREEK MINING COMPANY
and its assets ; that affiant paid the sum of six thou-

sand dollars ($6,000.00) in cash to said instrument

and furnished the provisions as mentioned in said

agreement, and at all times carried out the terms,

conditions and covenants on his part to be made, kept

and performed ; that [20] ever since said 19th day

of March, 1910, and up to the 10th day of August,

1911, the said KLERY CREEK MINING COM-
PANY operated placer claims at Klery Creek and

vicinity, and during said time run behind financially

and became indebted in the sum of about eighteen
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thousand dollars ($18,000.00) over and above all

gold and gold-dust produced from said claims, and

the said copartnership now has outstanding indebted-

ness of approximately the sum of eighteen thousand

dollars ($18,000.00) ; that defendants Andy Garbin

and Jack Lesamis have fraudulently and collusively

transferred all their legal title to their interest in

said KLERY CREEK MINING COMPANY, to the

defendants Stanley and Salo, for the purpose and

with the intention of defrauding and cheating the

plaintiff out of his share of the assets of said co-

partnership; that the said Stanley and Salo now
claim to represent the interests of said Garbin and

Lesamis in said copartnership, and deny and dispute

the present indebtedness of said copartnership and

refuse to recognize the same in any manner what-

ever; that all of said defendants are insolvent and

have no other assets or property of value other than

their interests in the assets of the said KLERY
CREEK MINING COMPANY; that afBant is sol-

vent and financially able to pay the indebtedness to

the said KLERY CREEK MINING COMPANY
and if the assets of said KLERY CREEK MINING
COMPANY are dissipated and wasted, affiant will

be compelled to pay the creditors of said concern;

that on or about the 10th say of August, 1911, the

KLERY CREEK MINING COMPANY executed

and delivered to divers persons leases on the mining

claims belonging to the said KLERY CREEK MIN-
ING COMPANY, reserving to the said KLERY
CREEK MINING COMPANY twenty (20) and

thirty (30) per cent royalties on the gross output;
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that said royalties are due from time to time [21]

to said KLERY CREEK MINING COMPANY,
and the defendants George Stanley and Sam Salo

without any regard whatever to the rights of the

plaintiff, or other members of said KLERY CREEK
MINING COMPANY, are receiving and threaten-

ing to receive and to continue to receive the said

royalties to their own use and without any regard to

the indebtedness of said copartnership ; that the said

assets of the said KLERY CREEK MINING COM-
PANY consist of the said mining claims, and the

personal property therewith connected that the said

claims are only valuable for the gold therein con-

tained, and when the said mines are mined out and

the gold extracted, said KLERY CREEK MINING
COMPANY will have no assets to pay its said in-

debtedness;

That the said Stanley and Salo are now claiming

that they are entitled to the first twenty-four thou-

sand dollars ($24,000.00) gross output from the said

KLERY CREEK MINING COMPANY'S claims,

without any regard to the operating expenses; that

it was the intention of the formation of the said

KLERY CREEK MINING COMPANY of a co-

partnership that the expenses of operating should be

deducted, and thereafter the net profits paid to the

defendants, Lesamis, Tyapay and Garbin, until they

received the total sum of twenty-four thousand dol-

lars ($24,000,000) ; and at all times between the 19th

day of March, 1910, and the 10th day of August, 1911,

the said copartnership conducted their mining opera-

tions Avith that understanding, and during the
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summer of 1910, after paying the expenses of oper-

ating the said defendants received about the sum of

five thousand dollars ($5000.00), leaving a balance

due the said Lesamis, Tyapay and Garbin of about

nineteen thousand dollars, payable from the first net

profits, and after all the present indebtedness of the

said KLERY CREEK MINING COMPANY is

paid. [22]

WHEREFORE affiant prays for the relief de-

manded in his complaint.

H. GREENBERG.

Subscribed and sworn to before me this 30th day of

October, A. D. 1911.

[Seal] WILLIAM A. GILMORE,
Notary Public in and for the District of Alaska.

[23]

AND BE IT FURTHER REMEMBERED that

on said first day of November, 1911, the Court made

and entered an order to show cause upon the defend-

ants in accordance with the terms of said motion,

which said order to show cause was in words and fig-

ures as follows

:

In the District Court for the District of Alaska,

Second Division.

No. .

H. GREENBERG,
Plaintiff,

vs.

JACK LESAMIS, JOHN TYAPAY, ANDY GAR-
BIN, GEORGE STANLEY and SAM SALO,

Defendants.
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Order to Show Cause.

This order coming on to be heard this 1st day of

November, 1911, upon motion of the plaintiff for an

order to show cause upon the defendants if any they

have, why a receiver should not be appointed to take,

receive and manage the copartnership property, real

and personal, described in plaintiff's complaint in the

above-entitled action ; and to show cause, if any they

have, why a restraining order pendente lite should

not be granted restraining and enjoining the defend-

ants and each of them from in any manner or way

transferring and conveying any of the copartnership

property mentioned and described in plaintiff's com-

plaint, and the Court having heard the complaint and

affidavits upon which said motion is based, and being

otherwise advised in the premises

:

IT IS HEREBY ORDERED AND DIRECTED
that you, the defendants, and each of you, be and

appear before the Judge of the above-entitled Court

at the courtroom of said court in the courthouse, at

Nome, Alaska, on the 15tli day of December, 1911, at

the hour of ten o'clock A. M., and then and there to

show cause, if any they have, why said receiver should

not be appointed and why said order pendente lite as

above described should not be issued against you and

each of you.

Dated at Nome Alaska, this 1st day of November,

1911.

CORNELIUS D. MURANE,
District Judge. [24]
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AND BE IT FURTHER REMEMBERED that

thereafter by agreement of the parties the said mo-

tion and order to show cause came on for hearing

before the Court on the 22d day of December, 1911,

the plaintiff being represented by his attorneys

Messrs. J. F. Hobbes and William A. Gilmore and the

defendants being present in person and represented

by their attorneys, Messrs. G. J. Lomen and O. D.

Cochran, and thereupon the plaintiff read to the

Court the complaint, motion, affidavit and order to

show cause heretofore set forth; and thereupon the

defendants filed and read to the Court their answers

and affidavits as follows : [25]

In the District Court for the District of Alaska,

Second Division.

No. 2349.

H. GREENBERG,
Plaintiff,

vs.

JACK LESAMIS, JOHN TYAPAY, ANDY GAR-
BIN, GEORGE STANLEY and SAM
SALLO,

Defendants.

Separate Answer of G-eorge Stanley and Sam Sallo.

Come now the defendants George Stanley and

Sam Sallo, and for their separate answer to the com-

plaint of the plaintiff, H. Greenberg, herein admit,

deny and allege as follows

:

I.

These answering defendants deny each and every

allegation, matter and thing in said complaint al-
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leged, except as hereinafter admitted, qualified or

x)therwise alleged.

11.

These answering defendants admit that on the

19th day of March, 1910, their codefendants herein,

Jack Lesamis, John Tj^apay and Andy Garbin, were

the owners of the premises mentioned and described

in the said complaint, and that on the day last afore-

said, their said codefendants entered into the agree-

ment and made the conveyance in words and figures

set forth in said complaint and upon the considera-

tions expressed in said instruments.

III.

That on or about the 2d day of September, 1911,

the [26] defendant, Andy Garbin, for a valuable

consideration, granted, bargained, sold and conveyed

and assigned to the defendant George Stanley, all his

right, title and interest in and to the said premises

described in said complaint, and in and to all gold-

dust extracted therefrom, and in and to all claims and

demands against the plaintiff Greenberg, arising

from the operation and mining of said premises, and

in and to all deferred payments due from said Green-

berg on account of his purchase of the undivided one-

fourth of said premises under the conveyance men-

tioned in the complaint, and in and to all sums or

royalties due or to become due under leases executed

by said Garbin and cotenants of said premises.

IV.

That on the day last aforesaid, the defendant Jack

Lesamis, for a valuable consideration, granted, bar-

gained, sold and conveyed and assigned to the de-

fendant Sam Sallo, all his right, title and interest in
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and to the said premises described in said complaint,

and in and to all gold-dust extracted therefrom, and

in and to all claims and demands against the plaintiff

Greenberg, arising from the operation and mining

of said premises, and in and to all deferred payments

due from said Greenberg on account of his purchase

of the undivided one-fourth of said premises under

the conveyance mentioned in the complaint, and in

and to all sums or royalties due or to become due

under leases executed by said Lesamis and cotenants

of said premises.

V.

That under the said agreement, the said plaintiff

and the defendants Tyapay, Garbin and Lesamis as

<'opartners under the firm name of KLERY CREEK
MINING COMPANY, mined and [27] operated

No. 1 above the Star Association claim mentioned in

the complaint ; that the plaintiff, as copartner afore-

said, received the total receipts of said business, be-

ing gold-dust extracted from said claim, amounting

in all to the sum of $16,343.43, and paid all the ex-

penses of said business amounting in all to the sum

of $7,788.62, leaving a balance due from said Green-

berg to each of the defendants Garbin and Lesamis,

of the sum of $2,138.70.

That by virtue of said conveyance and agreement

mentioned in the complaint, the said plaintiff became

and was indebted to each of the defendants Garbin

and Lesamis in a sum equal to one-third of one-

fourth of the said gold-dust extracted, to wit, the sum

of $lj361.70, to apply on the purchase money agreed

to be paid by said plaintiff under the said convey-

-ance to him.
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VI.

That on or about the 9th day of September, 1910,

the said copartnership was terminated and the books

of said partnership closed.

VII.

That said plaintiff has not paid to the said Garbin

and Lesamis, the said amounts so due as aforesaid, ex-

cept the sum of $1,333.00 thereof, paid to said Garbin,

and except the sum of $1,000.00 thereof paid to said

Jack Lesamis.

VIII.

That thereafter, and during the year 1911, the said

plaintiff, on his own account and as tenant in com-

mon of said premises, operated and mined the said

No. 1 above the Star Association Claim, and extracted

from said claim gold-dust of the amount and value of

$8,713.38 ; that under and by virtue [28] of said

agreement and conveyance mentioned in the com-

plaint the said plaintiff became indebted to the said

Garbin and Lesamis, and to each of them, in the sum

of $726.12, the same being their share of the one-

fourth of the gold-dust extracted from said claim,

to be applied on said purchase price to be paid by

said plaintiff as hereinbefore mentioned.

IX.

That said several amounts so due from said plain-

tiff to said Garbin and Lesamis, were the amounts

assigned to these answering defendants, as hereinbe-

fore stated, and said amounts are now due and owing

to these answering defendants, to wit, in the aggre-

gate to said George Stanley the sum of $2,893.78; with

interest on the sum of $2,167.06 thereof from Sep-



Jack Lesamis et al. 29

tember 9th, 1910, at the rate of eight per cent per

annum, and with interest on $726.12 thereof from

August 10, 1911, at the rate of eight per cent per an-

num, and in the aggregate to Sam Sallo, the sum of

$3,226.77, with interest on $2,500.05 thereof from

September 9th, 1910, at the rate of eight per cent per

annum, and with interest on $726.12 thereof from

the 10th day of August, 1911, at the rate of eight per

cent per annum.

X.

That the plaintiff and the Robertson Magids Com-

pany Eobertson-Magids and Company, and Phillip

Murphy had notice and knowledge at all times of the

matters and things herein alleged; and with such

knowledge participated in and entered into the trans-

actions mentioned in the complaint; conniving and

conspiring with the plaintiff with the fraudulent in-

tent and design thereby to deprive and defraud these

answering defendants and their predecessors in in-

terest of their said [29] properties.

WHEREFORE these answering defendants pray

that judgment may be entered in their favor and

against the plaintiff for the respective sums due them

and each of them, as aforesaid, with interest ; that if

any accounting be necessary for such purpose, that

an accoimting be had of all the matters and things in

issue between said parties, and that upon such ac-

counting being had, judgment be entered in favor of

each of said parties for such sums or sum as such

parties shall be entitled to, and against the other of

said parties, according to the amounts due from each,

and for costs to be taxed to the prevailing parties
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herein, and for such other and further relief as to

the 'Court shall seem just.

0. B. COCHRAN,
G. J. LOMEN,

Attorneys for Defendants.

District of Alaska,

Nome Precinct,—ss.

George Stanley, being first duly sworn, deposes

and says : that he is one of the defendants named in

the foregoing answer, that he has read the same,

knows the contents thereof, and that the same is true

as he verily believes.

[Seal] GEO. L. STANLEY.

Subscribed and sworn to before me this 19th day of

December, 1911.

G. J. LOMEN,
Notary Public in and for the District of Alaska.

Service of a copy of the foregoing answer this 19th

day of Dec, 1911, at M., admitted.

WILLIAM A. GILMORE,
Of Attorneys for Plff. [30]

In the District Court for the District of Alaska,

Second Division.

No. 2349.

H. GREENBERG,
Plaintiff,

vs.

JACK LESAMIS, JOHN TYAPAY, ANDY GAR-
BIN, GEORGE STANLEY and SAM SALO,

Defendants.
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Separate Answer of Jack Lesamis, John Tyapay

and Andy G-arbin.

Come now the defendants Jack Lesamis, John

Tyapay, and Andy Garbin, and for their separate an-

swer to the complaint of the plaintiff in the above-

entitled action, deny, admit and allege as follows:

I.

Except as hereinafter admitted or qualified, they

deny each and every allegation, matter and thing in

said complaint contained.

II.

They admit that on the 19th day of March, 1910,

they were the owners of the premises mentioned and

described in the complaint, and that on said day they

entered into the agreement and made the convey-

ances in said complaint in words and figures set forth,

and that the consideration paid and to be paid by the

plaintiff for and on account of said agreement and

conveyance, were the considerations [31] men-

tioned in said instruments and none other ; that it was

then and there understood and agreed that the pro-

visions in said agreement mentioned were to be fur-

nished by said plaintiff free and without cost to said

defendants, and that the deferred payment of

twenty-four thousand dollars mentioned in the said

conveyance was to be paid of the first money taken

out of the ground, meaning and intending thereby

that the first gold-dust extracted from the premises

conveyed, to wit, the undivided one-quarter of the

mining claims and property mentioned in said con-

veyance was to be applied in payment of said twenty-
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four thousand dollars; in other words, one-quarter of

the gross output of said mining claims mentioned in

the complaint were to be so applied.

III.

The said defendants admit that the plaintiff paid

the six thousand dollars in said agreement and con-

veyance mentioned, and furnished provisions under

said agreement, hut defendants allege that said

plaintiff, in violation of said agreement, charged up
against these answering defendants, certain of said

grocries so furnished, to the extent and aggregate

amount of $933.13.

IV.

Said defendants admit that under and pursuant to

said agreement, they and the said plaintiff became

and were mining copartners under the name and

style of "KLERY CREEK MINING COMPANY,"
and during the summer and fall of 1910, they oper-

ated as such copartners, one of the claims mentioned

in said conveyance, to wit. No. 1 above the Star Asso-

ciation Claim on Klery Creek. [32]

V.

That the partnership above mentioned was for an

indefinite term and terminable at the will of any of

said partners, and the same was, at the close of

the mining season, to wit, the 9th day of Septen>

ber, 1910, in fact dissolved by mutual consent and

upon notice of the dissolution thereof given by these

•answering defendants to said plaintiff.

VI.

That a partial accounting and settlemient of said

partnership accounts was then and there had, and
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the books of said partnership tEhen' and there closed;

that the total receipts' of said partnership consisted

of the gold-dnst extracted from said No. 1 above

thei 8tar Association Claim, and amounted in the

aggreg'ate of $16,343.43, and that the total expenses

of said partnership were in the aggregate $7,788.62,

leaving a balance of net profits of $8,557.31, and

leaving due each of said partners the sum of $2,-

138.70; that imder said agreement and convey-

ance set forth in the complaint, these defendants

were, in addition to said net profits, entitled to re-

ceive from said plaintiff to be equally di^saded be-

tween them, these answering defendants, one-fourth

of said gross receipts above mentioned, to wit,

$4,085.85, and to each of these ansAvering defendants

the sum of $1,361.70.

That said plaintiff received all of said gold-dust,

except gold-dUist amounting to the value of $720.00,

which last gold-dust was received by one Martin

F. Moran, who is still indebted to said partnership

therefor. That said plaintiff paid all the expenses

of said partnership incurred in said mining opera-

tions, and paid to tbese answering defendants the

fiu^ther sums, namely: To John Tyapay $1,666.00,

to Jack Lesamis 1,000.00 [33] and to Andy G-ar-

bin $1,333.00, and no more, lea\dng the following

balance due from said plaintiff to each of these

defendants, on account of said pai'tnership trans-

actions and on account of said one-quart/ier of the

gross output of said mining operations, the latter

to be applied in reduction of said indebtedness of

twenty-four thousand dollars, as follows:
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To John Tj^apay the sum of $1,688.90; to Jack

Lesamis' and his assign, Sam Sallo, $2,500.65, and

to Andy Garbin and his assign George Stanley,

$2,167.66.

VII.

That on or about the 2d day of Sept., 1911, the de-

fendant Andy Garbin, for a valuable consideration,

conveyed to George Stanley his interest in said min-

ing claims and property, including his interest in

said bal. of net profits and in said twenty-four thou-

sand dollars due from said plaintiff, and his inter-

est in the royalties under the leases hereinafter

mentioned; that the defendant Jack Lrcsamis on the

same day, for a valuable consideration, conveyed

to Sam Sallo, his interest in said claims and prop-

erty, including his interest in said balance of net

profits and in said twenty-four thousand dollars

due from said plaintiff, and his interesit in royalties

under the leases hereinafter mentioned; that said

conveyances were made in good faith without any

fraud or collusion whatever.

VIII.

That the said Stanley and 8allo, by reason of the

said conveyances and assignments to them made as

aforesaid, are now entitled to have and receive from

the said plaintiff the said moneys so assigned to

them, as aforesaid, and that said defendant Tyapay
is entitled to the said balance due him as above

[34] specified.

IX.

That during the year 1911, the plaintiff, as a ten-

ant in common with tliese answering defendants,
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aflidi on Ms own account, mined and operated said

No. 1 above the 8tar Association Claim, on Klery

Creek, and extracted from said claim and converted

to his own use gold-dust of the amiount and value

of $8,713.38; that if said gold-dust was extracted

and said mining done at a loss to said plaintiff, such

loss did not, as the defendants are informed and

believe, exceed the sum of $15,861.61; that under

said agreement and conversance mentioned in the

complaint, the plaintiff became and is now indebted

to these defendants and their assigns Stanley and

Sallo, above mentioned, in a sum equal to one^fourth

of all of said gold-dust so extracted, to wit, in the sum

of $2178.35, that is to say, to said Tyapay $726.12;

to said Stanley $726.12, and to said Sallo $726.12.

X.

That these answering defendants are the owners

of the Star Association placer mining claim in

the iSToatak-Kobuk Recorddng District, District of

Alaska, and that as such OAvners they are entitled

to certain gold-dust extracted from said claim, to

wit: 891/2 oz. 3^2 dwt. of gold-dust of the value of

$1,629.94; that said plaintiff', on or about the 1st

day of September, 1911, took possession of said

gold-dust without authority or consideration there-

for, and converted the same to his own use, to the

damage of these answering defendants^ in the sum
of $1,629.94; that by reason of the premises the

plaintiff is now indebted to these answering defend-

ants and their assigns Stanley and Sallo in the

feum of $8,955.50, [35] with interest on $5,639.71

thereof from the 9th day of September, 1910, at
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the rate of eight per cent per annum, and with in-

terest on the sum of $2,178.35 thereof from' the 10th

day of August, 1911, at the rate of eight per cent

per annum; and on $1,629.94 thereof from Septem-

ber 1st, 1911, at the rate of eight per cent per an-

num.

XI.

These answering defendants admit that on or

aibout the 24tli day of October, 1911, one Phillip

Murphey, claiming to be the assignee of Robertson

Magids Company, and Robertson Magids & Com'-

pany, of certain accounts of the alleged aggregate

amount of $17,124.00, begun an action at law against

these answering defendants, and the plaintiff

herein, to recover said amount with interest and

costs and sued out a. Writ of Attachment in said

action; that said attachment has been levied upon

certain of the properties mentioned in the complaint

and in the conveyances above mentioned, but the

descendants allege that the accounts so assigned to

said Phillip Murphey and so sued upon as afore-

said, were the accounts incurred by the plaintiff

Greenberg, in his mining operations during the year

1911 above mentioned, and were for expenses in

said mining operations; that said accounts and ex-

pense's were caused, by said plaintiff, to be fraudu-

lently charged against the Klery Creek Mining

Company above mentioned, and were fraudulently

caused to be assigned to said Phillip Murphe}^ and

said action was collusively and fraudulently caused

by said plaintiff to be instituted and said attach-

ment to be levied with the fraudulent intent and
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purpose on the part of said plaintiff of cheating

and) defrauding these defendant of their said prop-

erties; that with full knowledge on the part of

[36] said Rohertson Magids Company and Rohert-

son Magids & Company and said Phillip Murphey,

of the rights and interests of the defendants herein,

and of the said fraudulent intent and purpose on

part of said plaintiff, the said Robertson Magids

Company, the said Rohertson Magids & Company,

and the said Phillip Murphey aid^ed, connived and

conspired with said plaintiff in said fraudulent acts,

purposes and intent a:foresaid.

That plaintiff is a merchant and operator of large

meancs, owning many mercantile concerns and

branch stores in various places in^ Alaska, and is

the president and principal stockholder of the Rob-

ertson Magids' Company and the principal member

of said Robertson Magids and Company, and that

said Phillip Mm^phey is one of his agents and em-

ployees in- said business, and is the agent and attor-

ney in' fact of said plaintiff, and as such attorne}^

in fact authorized to transact all manner of business

for and on behalf of said plaintiff.

That said plaintiff, as a tenant in common of the

said defendants herein, and not otherwise, during

the year 1911, operated and mined upon that cer-

tadni mining claim known as No. 1 above the Star

Association claim; that said operation and mining

was fraudulently conducted by said plaintiff, in the

name of the Klery Creek Mining Company, when

in fact, as the plaintiff, the said Robertson Magids

Company, the said Robertson Magids and Company
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and! said Phillip Murphey then and there and at all

times well knew, said mining was done and said

claim wasi operated by and for the sole use and bene-

fit of the plaintiff, except in so far as the said plain-

tiff was liable to account to his cotenants for their

share of the net profits of said mining and opera-

tion, if any. [37]

That plaintiff fraudulently caused to be charged

against said Klery Creek Mining Company the ex-

penses o-f said mining and operation during the year

1911, including the items embraced within the ac-

counts assigned to said PhilUp Murphey, above

mentioned, beiog accounts assigned to said Murphey

mentioned in the Complaint.

That said plaintiff fraudulently caused said ac-

counts, without consideration paid therefor, as de-

fendants are informed and believe, to be assigned

to said Murphey, and thereafter caused said action

to be brought and said attachment to be issued and

levied as aforesaid.

That the plaintiff herein is, as defendants are in-

formed and believe, the real party in interest in said

action so instituted by said Phillip Murphey. That

said Murphey received and now holds the assigned

accounts mentioned, upon and under a secret and

fraudulent tinist for the use and benefit of the plain-

tiff Greenberg, and under such trust prosecutes said

action and attachment as a part of the said scheme

of the said plaintiff to defraud the defendants

herein of their said mining claims and property.

XJL
These defendants further allege that the only in-

debtedness of the Klery Creek Mining Company is
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a small account in favor of S. B. Marshal and

(KJayhill in the sum of $2.50, and that these defend-

ants are abundantly able to pay the same.

That the assets of said partnership, the Klery

Oreek Mining Company, is the indebtedness of said

^plaintiff Greenberg to the defendants herein and

an account of $720.00 due from Martin F. Moran.

[38]

XIII.

These answering defendants admit that on Au-

gust 10th, 1911, certain leases of a niumber of said

mining claims belonging to said plaintiff and these

answering defendants Avere made and executed;

but these defendants allege that said leases were

executed by said o\\Tiers as tenants in common of

said mining claims, and not by the Klery Creek

Mining Co.

WHERlEFOHE these defendants pray that an

accounting be had between said parties, and that

in such accounting an account be also made of the

amounts due from said plaintiff to the defendants

on account of moneys due under said purchase

money contract above mentioned, and of all other

matters and thmgs growing out of said partnership

or matters connected therewith, and that judgment

be entered in favor of the j)arties thereto entitled

for such amounts as may be due from the parties

each to the other, and for their costs and disburse-

ments herein, and for such other and further relief

as to the Court shall seem' just.

O. D. COCHRAN,
G. J. LOMEN,

Attorneys for Defendants.



40 H. Greenherg vs.

District of Alaska,

Nome Precinct,—ss.

Andy Garbin, being first daily sworn, deposes and

says:

That he is one of the defendants named in the

foregoing answer, that he has read the same, knows

the contents thereof, and that the same is true as

he verily believes.

ANDY GARBIN.

Subscribed and sworn to before me this the 19th

day of December, 1911.

[Seal] G. J. LOMEN,
Notary Public in and for the District of Alaska.

Service of a copy of the foregoing answer this

19th diay of Dec, 1911, at M., admitted.

WILLIAM A. GILMORE,
Of Attorneys for Plff. [39]

In the District Court for the District of Alaska,

Second Division.

H. GREENBERG,
Plaintiff,

vs.

JACK LESAMIS, JOHN TYAPAY, ANDY GAR-
BIN, GEORGE STANLEY and SAM
SALLO,

Defendants.
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Affidavit of Andy Grarbin.

'District of Alaska,

Nome Precinct,—ss.

Andy Grarbin, being duly sworn, on oath says:

That he is one of the defendants in the above^

entitled action; that he has heard read the answer

of the defendants Jack Lesamis, John Tyapay and

affiant, and knows the contents thereof, and that the

samie is true of his own knowledge, except as to the

matters and things therein stated on information

aoiid belief, and as to those matters that he believes

it to be true.

That after the dissolution of the copartnership

kno\\^ as the KLERY CREEK MINING COM-
PANY, mentioned in said answer, and on or about

the 9th day of September, 1910, affiant notified the

plaintiff, II. Greenberg, that he would not be re-

sponsible for any expenses incurred in mining and

opeTating any of the claim's owned by said plaintiff

as tenant in common with the defendants Lesamis,

Tyapa, and affiant, beyond the necessary [40]

expense of representing the claims in the matter of

the assessment work, required to hold the same;

that said notice was so given to said plaintiff at his

store in Kiana, Alaska; that said plaintiff then

and there informed affiant that that was all right;

that affiant could do as he pleased, and could go

where he pleased; that he, said Greenberg, stated

to affiant that he (Greenberg) had plenty of money

with which to operate the claims owned by the said

parties as tenants in common, and would operate
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and mine on his own account.

That on or about the 15th day of December, 1910,

af&ant observed that said Glreeniberg was building

a house at Kiana, and was informed that said house

was intended to be moved upon and used in connec-

tion with the mining claims ; that affiant interviewed

said Greenberg in regard to said house, and sug-

gested that it was too expensive to build said house

and move the same upon the claims; that said

Greenberg then informed affiant that it made no dif-

ference to him (affiant), because, as said plaintiff

then and there stated, the said house would be paid

for by said Greenberg, and be used on his own ac-

count; that during the month of April, 1911, said

house was m'oved upon the No. One above the Star

Association Claim, on Klery Creek, and was used

in connection with the mining operations on said

claim during the said season.

That shortly prior to said 15th day of December,

1910, affiant was introduced by said plaintiff to one

Stewart Fleming, and was informed by plaintiff

that said Fleming would be the foreman of said

plaintiff in the operation and mining of property

belonging to them as tenants in common; that said

[41] Fleming thereafter, and dui'ing the season

of 1911, did act as foreman in such mining opera-

tions; that affiant during said season, and during

said mining operations, frequently visited the camp
of said plaintiff, and occasionally made suggestions

to said Fleming in regard to the methods employed

by said Fleming, and complained that said Fleming

was extravagant, and that if his extravag6?nce did
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not cease there would' be no profits to be divided

among the owners ; that affiant made like complaint

to said plaintiff Greenberg, and that Greenberg

then and there informed affiant that it made no dif-

ference to him, affiant, because if there was any loss

it was his, Greenberg 's loss, and not the loss of

affiant; that he, Greenberg, was responsible for the

expense incurred.

That in the month of December, 1910, in Green-

berg's store, at Kiana, in the presence of Manuel

Labanbero, Greenberg stated to affiant that he (af-

fiant) could go away; that he was not needed, and

that plaintiff would do the mining himself.

That in the month of January, 1911, in the pres-

ence of Martin F. Moran, the said plaintiff told affi-

ant that he need not worry about matters connected

with tlie mining of their properties, because he,

Greenberg, had plenty of money and would look

after that himself, and that if there were an}^ losses

he (Greenberg) would stand them,—or words to

that effect.

That while upon said No. One above the Star

claim, on Klery Greek, and dimng the operations

of said plaintiff thereon, and in the month of June,

1911, said Stewart Fleming, then and there acting

as the foreman of said plaintiff, stated [42] to

affiant that he, Fleming, took his orders from Green-

berg, and that affiant had nothing to say upon the

premises.

That the plaintiff made all pui'chases, and em-

ployed all labor, and received all of the output con-

nected with said mining operations during said min-
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ing season! of 1911, without consultation with affi-

ant, or with any of the other co-owners of said claim

or claims; that affiant was not asked to contribute

to the expenses of said mining operations until after

said mining operations had ceased, and only when

plaintiff had discovered that he had conducted said

mining at a loss; that affiant did not at any time

participate in the mining or operations of said

claim, or other property so conducted by said

Greenberg.

That on or about the 9th day of September, 1910,

at the store of said plaintiff, in Kiana, Alaska, affi-

ant heard the defendant John Tyapay and the de-

fendant Jack Lesamis tell the plaintiff that they

would not continue any longer to mine as copart-

ners, but were wiling to pay their share of the ex-

pense for assessment work, and that they proposed

to leave for the outside, and that said plaintiff then

and there told said defendants Tyapay and Lesamis

that that was all right, that he (Grreenberg) had

money, and would mine himself, and, addressing the

three of us, Greenberg said, "You can go where

you like; I will mine and be responsible myself; if

I lose, I lose my own money; I don't ask you boys

for one cent."

ANDY GARBIN.

Bubs'cribed and sworn to before me this the 19th

day of December, 1911.

[Seal] G. J. LOM'EiN,

Notary Public for Alaska, Residing at Nome.

[43]
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In the District Court for the District of Alaska^

Second Division.

H. GREENBERG,
Plaintiff,

vs.

JACK LESAMIS, JOHN TYAPAY, ANDY GAR-
BIN, GEORGE STANLEY, and SAM
SALLO,

Defendants.

Affidavit of Martin F. Moran.

District of Alaska,

Nome Precinct,—ss.

Martin F. Moran, being duly sworn, on oath says

:

That he is the late United States Commissioner

of the Noatak-Kobuk Precinct, and is acquainted

with the above-named plaintiff, and the defendants

above named.

That in the month of January, 1911, at Kiana, in

said Noatak-Kobuk Precinct, he heard a conversa-

tion between said plaintiff H. Greenberg, and the

defendant Andy Garbin; that said conversation re-

lated to mining certain property in which said

Greenberg and Garbin were tenants in common;

that in said cowersation said Greenberg said to said

Andy Garbin, that for him not to worry about the

expenses, that he (Greenberg) would pay the ex-

penses, and of there were any losses that he (Green-

berg) would be the loser, and not Garbin; that he

(Greenberg) intended spending several thousand

dollars prospecting the country; that he had it to-



46 H. Greenhcrg vs.

spend, and that lie thought it would be well invested,

and by so doing he would open up a big country

[44] that would surprise the people up here, and

that the trouble with the country had been hereto-

fore that there had been no one to spend money;

that he had money and was going to spend it; for

Garbin not to bother, that he could go where he

liked, that he (Greenberg) was attending to this;

that said Greenberg stated in said conversation,

that for him (Garbin) "not to worry about losses,

that if there were any losses they are mine and not

yours."

That on other occasions, and during the year 1911,

affiant heard said Greenberg tell said Garbin, or say

to said Garbin, words to the same effect.

^Affiant further states that he is not interested in

the above-entitled action, or the result thereof.

M. F. MORAN.

Subscribed and sworn to before me this 19th day

of December, 1911.

[Seal] G. J. LOMEN,
Notary Public for Alaska, Residing at Nome. [45]

In the District Court for the District of Alaska,

Second Division.

H. GREENBERG,
Plaintiff,

vs.

JACK LESAMIS, JOHN TYAPAY, ANDY GAR-
BIN, GEORGE STANLEY, and SAM
SALLO,

Defendants.
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Affidavit of John Katerenes.

District of Alaska,

Nome Precinct,—ss.

John Katerenes, being first duly sworn, on oath

says:

That he is acquainted with the plaintiff above

named ; that at three separate times during the year

1911, to wit, in February, in May and in June, he

was employed by said plaintiff, through one Stewart

Fleming, acting as foreman, for said plaintiff, to

do prospecting work and general mining; that be-

fore such employment affiant asked one Andy Gar-

bin for work, and was told by said Garbin that he

had nothing to do with the operations and mining,

but referred affiant to said Stewart Fleming; that

at the time of said emplojTuent Stewart Fleming

informed affiant that the plaintiff, H. Greenberg,

was responsible for the labor accounts, and would

pay affiant for his services ; that the work performed

by said affiant in the month of February was pros-

pecting work upon the ''HONEY" and ''NORTH
POLE" bench claims, between Bear and Kleary

Creeks ; that the work done by affiant in the months

of May and June was upon ,[46] "No. 1 Above"

the "STAR ASSOCIATION" on Kleary Creek,

and that affiant was paid for his services by orders

of Fleming upon Greenberg 's store, in Kiana, which

orders so received were, upon presentation, duly

honored

;

That affiant, while at work upon said No. 1 above,

in the latter part of May, 1911, said Stewart Flem-



48 H. Greenherg vs.

ing, said to Andy Garbin that he, Fleming, took

his orders from Mr, Greenberg, and that Mr. Gar-

bin had nothing to say about the work upon said

claim, and that said Stewart Fleming, while acting

as such foreman aforesaid, at other times while

upon said claim, and while said affiant was employed

as aforesaid, stated to affiant that Mr. Garbin had

nothing to do with the operations or mining upon

said claim, anid that no other person had anything

to do with said mining, except said Greenberg.

JOHN KATERENES.

Subscribed and sworn to before me this 18th day

of December, 1911.

[Seal] G. J. LOMEN,
Notary Public for Alaska, Residing at Nome. [47]

In the District Court, District of Alaska, Second

Division.

H. GREENBERG,
Plaintife,

vs.

JACK LESAMIS et al.,

Defendants.

Affidavit of Manuel Labandero.

Kiana, Alaska, Nov. 27th, 1911.

Manuel Labandero, of Kiana, Alaska, being first

duly sworn, deposeth and sa^eth: That he is per-

sonally acquainted with Jack Lesamis and H. Green-

berg, and that on or about September 10th, 1910,

he was in the Greenberg store in Kiana, Alaska,

and while there heard a conversation between said

Jack Lesamis and H. Greenberg, during which con-
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versation affiant distinctly heard Lesamis say to

Greenberg that he (Grreenberg) should do no work
on any properties of the Klery Creek Mining Co.

except assessment work for that year (1910), be-

cause he (Lesamis) was going outside for the win-

ter, and would not be held responsible for any more.

If, however, Greenberg wished to go ahead on his

own responsibility, he (Greenberg) could do as

much as he pleased.

The affiant further deposes and says : That while

again in the Greenberg store at Kiana, during the

latter part of December, 1910, he heard Andy Gar-

bin, with whom he is acquainted, and H. Greenberg

in a conversation, during which Greenberg told

Garbin to go away to any place he wished, as he

was not needed here, and that nobody would ask

him (Garbin) [48] for anything, as he (Green-

berg) was doing this himself. And, from the con-

versation at that time, he understood that H. Green-

berg would stand responsible for everything being

done in connection with the properties of the Kleey

Creek Mining Co.

Further the affiant sat/eth : That some time later

he met Robt. H. Fox, the foreman for the company,

on Klery Cr. during the summer, when he knew

well, and that Mr. Fox, offering him a letter to read,

which he held in his hand, said, ''I have a letter

from John Tyapay telling me not do anything more

than the assessment work on the properties, but to

be sure and do enough work to protect the claims."

However, Labandero did not accept nor read the

letter.
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Affiant further saytth, that he is not interested
in any way whatsoever in the above-named proper-
ties nor in the outcome of this action.

Signed, MANUEL LABANDERO.
Witnesses :

W. D'ARCY CHACE.
A. E. THOMPSON.

Subscribed and sworn to before me this 27th day
of November, 1911.

J. W. SOUTHWARD,
U. S. Commissioner, Noatak-Kobuk Precinct.

Sendee of a copy of the foregoing affidavits this

19 day of Dec, 1911, admitted.

WILLIAM A. GILMORE,
Of Attorneys for Plff. [49]

And thereupon the plaintiff read to the Court the
following affidavits and depositions, to wit : [50]

In the District Court for the District of Alaska,

Second Division.

No. .

H. GREENBERG,
Plaintiff,

vs.

JACK LESA^lIS, JOHN TYAPAY, ANDY GAR-
BIN, GEORGE STANLEY, and SAM SALO,

Defendants.

Affidavit of E. E. Fleming.

United States of America,

District of Alaska,—ss.

E. E. Fleming, being first duly sworn, deposes and
says

:
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I am a miner by occupation ; I have been informed

that H. Greenberg has begun suit against the Klery

Mining Company and. I have been requested to state

what I know with reference to the various transac-

tions, dealings and conversations between the mem-
bers of said Klery Mining Company known to me,

that can in any way throw light upon the matters

to be litigated, and for this reason I make this affi-

davit, as I have no other interest whatever in the

matter.

I went to the Kobuk District, leaving Nome Au-

gust 10th. When I arrived at Kiana, Izzy Provda,

who is agent for Greenberg at that place, told me
that he had sent up to the mine for the gold-dust,

and that Stuart Fleming had sent down four hun-

dred ounces of dust. I asked him if he had weighed

the dust and he said "No," that Andy Garbin had

brought it down, telling him that there were four

hundred ,[51] ounces in the poke. He said he

took Garbin 's word for it, and receipted to him in

this way: "Received one poke of gold-dust from

A. Garbin, belonging to the Klery Mining Co. the

poke said to contain 400 ozs."

When I got up to Klery Creek I mentioned this

matter to Stuart Fleming, remarking that he had

sent four hundred ounces down to the store, and

he told me that he had sent four hundred and fifty.

I told him no, that Garbin had only turned over

four hundred ounces. He said he knew there was

four hundred and tifty ounces, and told me to check

up his gold-dust account. I did so and found that

he had sent four hundred and fifty ounces and he
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showed me Grarbin's receipt to liim for the same.

We also weighed the remaining dust that was in the

strong box, Jack Lesamis at this time having the

ke}^ and I found the amount of gold in the com-

pany poke to be eleven ounces fifteen pwt. nineteen

and one-half gr. short. Stuart Fleming imme-

diately wrote to Provda, at Kiana, telling him to see

Garbin and find out in regards to the fifty ounces

and also to find out why the poke was short at the

mine. H. Greenberg arrived at Kiana that night

and this letter was given to him. He immediately

jumped Garbin about the matter and Garbin turned

the fifty ounces over toi him. Garbin then came

up to the mine on Klery Creek. Jack Lesamis

spoke to Garbin about the shortage of the poke, and

Garbin had me go over all the accounts for gold-

dust, and check it up, which I did and proved to

him that he was eleven ounces fifteen pwt. nineteen

and one-half grs. short. He said he did not see how
that could be, but after thinking it over for a day,

he went into the poke containing the royalty of the

Star Association Claim, of which George Stanley

[52] and Hugo Eckhard are the lessees, and took

the above amount of gold from that poke and trans-

ferred it to the company poke, he taking this gold

from that portion of the royalty poke which be-

longed to his nephew who was dro^vned this sum-

mer. Stuart Fleming had built a big dam early in

the spring and had mined out the ground below this

dam, and which it covered, and had then built an-

other dam further up the creek. The fnst dam cost

$3,800.00, the second one about $2,500.00; he had
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just commenced to sluice the day I got to the creek;

he told me that he was running behind and asked

me to check up his books and take ofl a financial

statement, showing just where he was at, which I

did. The night I arrived there it rained heavily,

and the creek rose rapidly and compelled Stuart to

take all his sluice-boxes out of the pit. The next

morning the water went down as quickly as it had

risen, and the creek bed was dried for work again,

and I suggested to Stuart that he run a bedrock

drain clear up to the second dam, cross-cutting the

creek at various places, in this way determining

whether or not there was a rich spot between his

workings and the dam, and if there was, to set up

his sl«ce-boxes there and pull the proposition out

before fall. This he did and had just finished the

drain and cuts, prospecting thorouglily as he went

along, when another heavy rain set in. This time

the creek rose very high and took out the end of the

upper dam, filled his bedrock drain, and did about

$2,000.00 worth of damage. At this Stuart then

decided to shut the mine down and lay off all the

men. About this time Greenberg arrived from

Kiana. He immediately jumped Garbin about the

gold-dust proposition, and also accused him of in-

terfering in the management of the properties in

such a way that it had caused [53] the company

to lose money this year. At this time Garbin was

the custodian of the key of the strong box of the

camp, which had all the gold-dtist in it, also the

papers belonging to the company. After consider-

able quarreling the owners settled down to a busi-
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ness talk, to find out how to bring the proposition

out this fall and what was best to do. They decided

finally to lease all their holdings to the men who

were there who w^ould work this winter, taking out

winter dumps on a twenty and twenty-five per cent

basis.

There had been a dispute between Greorge Stanley

and Hugo Eckhardt of the Star Association and

Bob Fox who, in conjunction with Greenberg has a

lay on the Oregon Association, as to the sidelines

between the Star and Oregon groups. Last July

Bob Fox had Hugo Eckhardt and George Stanley

arrested for trespass, as he claimed that they had

crossed over onto his ground and taken out some

money, and had them taken to Kiana. At the trial

the suit was dismissed. The second day after Green-

berg's arrival, Stanley and Eckhardt came up and

wanted that boundary line settled. So it was de-

cided by all to compromise the matter and that it

be left to Stuart Fleming and myself to fix the line

as near as we could, where we thought it would be

right. This we did, deciding to split the ground in

controversy in two and we set sidelines stakes upon

the new line. Stanley at this time telling Greenberg

that if he wished he could turn his waste water from

the waste ditch down through their old pit. This

Bob Fox did and it nearly washed out Stanley and

Eckhardt 's cabin before they could get it controlled.

After going back to the camp we commenced to

make out leases to those who wanted them, and in

two days we had all the ground leased out. [54]

When we were making out the last lease a dis-

cussion arose again as to the question of paying the
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unpaid labor and freight bill, the whole amount be-

ing about $6,500.00. Greenberg represented John

Tyapay's interest by having his power of attorney,

and he told Garbin and Lesamis that if they would

give him their notes payable in two years and a

mortgage on their share of the ground as security

for the payment of the notes, and also give him an

agreement empowering him or his agent to collect

all the royalties from the various leases which they

had just let, until he was paid back, that he would

pay all the indebtedness of the company. About

this time Garbin opened the strong box and took out

a bundle of papers and went out. A short time af-

terwards he returned and asked Jack Lesamis to

keep the key. Jack told him he d^id not want it, to

keep it himself. He went out again and shortly

afterwards returned again, forced the key into Jack's

hand and rushed out again. It occurred to me that

he was going to run away and I told Greenberg to

watch him. We inunediately went out and tried to

find him, but Garbin had gone. The day before, in

discussing the proposition with Lesamis, Greenberg

had told him that he thought it would be well for

him to borrow that portion of the royalty which

was in the strong box from the Star Association

Claim, and which belonged to his two brothers, to

help pay his share of the indebtedness. Jack said

he would try to do that, and after Garbin left this

was again referred to by Greenberg and Jack told

him he could take the gold, that he had spoken to

his brothers. There was about $2,000.00 in the

poke and the division of it would be about as fol-
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lows: One-half of it belonged to Martin and Frank
Lesamis, brothers of Jack Lesamis; one-fourth of it
belonged ,[55] to a nephew of Andy Garbin, who
was drowned; and one-fourth belonged to Joseph
Adamich, who was represented by Greenberg, he
having his power of attorney.

After Garvin had gone we saw that it would be
necessary to have the remaining leases signed in
Kiana, and so Greenberg asked Jack Lesamis to go to
Kiana with him and settle up the business. This
Jack said he could not do because he could not leave
his wife. • Well, then, Greenberg told him to sign the
remaining leases, which he did, and to give him his
note and mortgage and he would go down and finish
up the business with Garbin at Kiana. Jack thought
for a few minutes and finally decided that he would
go to Kiana, so he, having the key, opened the strong
box and took out all the gold there was in it, giving it

to Greenberg, and we then weighed the dust in each
poke, checked it up and marked each poke. Jack
wanted to keep some of the royalty back saying that
he would need it this winter, as he had no money upon
which to live, but Greenberg told him that they were
leaving $1500.00 worth of provisions in the ware-
house belonging to the company (which by the way
had not as jai been paid for to Robinson-Magids &
Co.) and to use from that all the provisions he
wanted, simply keeping an account of what he used

;

that he could take what he wanted for himself and
wife and for his two brothers and his wife's brother,
for the entire winter. Jack then asked him if his

credit was good at the store at Kiana, and Greenberg
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told him that it was, that both his credit and Andy
Garbin's credit was good there. Jack said he would

need some clothes and Greenberg told him he could

get anything he wanted there this winter, that he

would leave instructions with the agent there to that

effect. We then [56] all started out for Kiana.

In going along the trail near the Bob Fox dam, we

met Bob Fox, and he gave us a package of papers,

saying that he had found them in the mud close to the

water 's edge. This package proved to be all the orig-

inal locations and legal papers belonging to the

Klery Mining Company, which Garbin had taken

from the strong box before running away. A little

further on the trail Lesamis picked up Garbin's 45-

Colt six-shooter in the mud.

When we arrived at Kiana, which was about

twelve o'clock Saturday night, we went to the Rob-

inson-Magids & Go. store. We had not been there

five minutes before Jack Lesamis came in accom-

panied by his brother Frank and another Spaniard

by the name of Sam Salo. Frank Lesamis immedi-

ately demanded his gold. Greenberg asked him what

gold. He said his share of the royalty of the Star

Association Claim. Greenberg said that Jack Le-

samis had given him that gold to help pay his share

of the losses of the company and Frank Lesamis told

Greenberg that he did not care if he did, it was his

gold and he wanted it. I asked him if Jack had not

borrowed it from him to help pay his share of the

losses, and he said no, that he had not. Greenberg

then turned to Jack Lesamis and said, "Jack, didn't

you get this from your brother to help pay your share
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of the losses?" And Jack said, "I did not ask
this brother; I asked the other one." Then Frank
Lesamis asked Jack: "Why did you give it the gold

to Greenberg?" And Jack replied: ''I did not give

it to Greenberg; he took it." Frank Lesamis then

moved over toward Greenberg and assumed a threat-

ening attitude and demanded his gold. I stepped in

between them and told Jack Lesamis that they had
better all go to bed, that he had given that gold to

Greenberg and [57] that he was probably now re-

penting of it, but that we all were tired and hungry,

not having eaten anything since morning, and to come

over the next morning and Ave would talk business.

After considerable muttering Frank Lesamis and

Sam Salo went out, leaving Jack there. Jack stayed

and eat supper with us. The next morning was Sun-

day, and Judge Moran came over to the store and we

had a long talk. He said that the next day when his

office opened, that Frank Lesamis would demand and

replevin the gold, saying that he had a legal right to

it. That his brother had no right to give the gold to

Greenberg. But we told him it was understood at

the time that they were all agreed that Jack was to

give it to him. "Well," Judge Moran said, "this

brother said he did not agree to it. " " Well, '

' I said,

"then it is simply a matter of veracity?" Judge

Moran then told us that Andy Garbin had sold all his

right, title and interest in the Klery Mining Com-

pany to George Stanley for seven or eight thousand

dollars, he could not remember which, he, Stanley,

assuming all Garbin 's share of the debts of the com-

pany. He also said that Jack Lesamis had sold all
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his right, title and interest to Sam Salo. Greenberg
then said, '* Well, I see I have two new partners."

Moran said, ''It looks that way." Greenberg then
went for George Stanley and Sam Salo to come over

and see him as all the laborers were there waiting for

their money, and this $6,500.00 had to be paid that

day. George Stanley, Andy Gai^bin, Sam Salo and
Jack Lesamis came over. Greenberg said, "Well,
boys, I see I have a couple of new partners. '

' They
said, "Yes." "Well," he said, "that is all right;

now, what are we going to do about this labor?"

Stanley hemmed and hawed a little and said that he

didn't know whether they owed any labor or not.

Greenberg [58] said, "Stanley, don't you propose

to act square in this matter, don't you want to pay
what is right, or do you want a lawsuit on your

hands?" Stanley said that he intended to do what

was right, he wanted to do what was fair and square

in the proposition, and Greenberg said, "That is what

I want to do," and they then shook hands on that

agreement. "Well, now," he said "if we both are

of one mind on that, let us take up the settlement of

these men, foi* these men must be paid ; I always pay

my labor when they work for me, and these men have

got to be paid." George said, "Mr. Greenberg, be-

fore we can talk any further on this proposition we

have got to know where we are at. We demand an

accounting." Greenberg said, "I can give you an

accounting in fifteen minutes," and turned to me and

said,
'

' Ed, can you give them a statement of how the

company stands?" I said, "Yes, sir; in the time it

will take me to write it out, I can give them a state-
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ment of just ^ow much is due and omng." George
Stanley then said, "Mr. Greenberg, I don't know as

we owe you anything; you have got yourself into a

jack-pot. You are too good a business man to have

got yourself into this position that you are now in;

you entered into an agreement with Garbin and Le-

samis agreeing to give them $30,000.00 of a quarter

interest in Klery Mining Company's ground. You
gave them $6,000.00 down and agreed to give them

$24,000.00 out of the first gold to be taken from the

ground. This you hsivn^ done. When you pay the

$24,000.00 that you owe, as there has been more than

that come out of the ground, and give us an account-

ing, then we will talk business with you." Green-

berg said, "Then, Mr. Stanley, I see just what you

are after, you want to get into a lawsuit." And
George replied, "Well, it looks that way." Then

Greenberg went to his valise and got [59] out a

deed and agreement, which had been prepared by J.

F. Hobbes. This agreement was practically the

same except it specified that the operating expenses

were to be deducted first before the $24,000.00 was

to be paid to Lesamis, Garbin and Tyapay. They

were to receive $24,000.00 from the first net profits

of the clean-ups. This agreement was signed by John

Tyapay and Jack Lesamis and witnessed by Jack

Lesamis' wife. Sam Salo then spoke up and said,

"Let me see that agreement ; has Spanish Jack signed

that?" Greenberg replied, "Yes, and here is the

place for Andy Garbin to sign and which he was go-

ing to sign.
'

'

Stanley then notified Greenberg that he was going
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to present a bill to the Klery Mining Company for

services rendered and money advanced by Andy Gar-
bin and he was going to prepare it. They all then

went out.

The Robinson-Magids & Company had advanced

between eight and nine thousand dollars in cash with

which the labor had been paid at various times during

the summer, and also all the provisions and groceries

that had been used by the company for last winter

and this summer. The whole amount being, prob-

ably eighteen thousand dollars ($18,000.00).

Before I left Kiana, George Stanley presented a

bill for about twenty-four hundred dollars ($2,-

400.00) from Andy Garbin, which he said was the

amount due him for services and money that he had

advanced, he charging in the amount of five dollars

($5.00) per day for every day from the fall before,

irrespective of whether any work or business was

done or not. He also notified Greenberg that the

line between the Star Association and the Oregon,

which we had made a few days [60] previously,

did not go, and that he would hold the old line where

they contended it was in the first place, and would

hold Bob. Fox and Greenberg for any damages that

they might do or have done, on the Star Association

and warned him not to cross that line with his works.

E. E. FLEMING.

Subscribed and sworn to before me this 30th day

of October, 1911.

[Seal] WILLIAM A. GILMORE,
Notary Public in and for the District of Alaska.
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Rec'd copy of foregoing affidavit this 21st day of

December, 1911.

G. J. LOMEN,
Of Attys. for Defs. [61]

In the District Court for the District of Alaska,

Second Division.

No. .

H. GREENBEEG,
Plaintiff,

vs.

JACK LESAMIS, JOHN TYAPAY, ANDY GAR-
BIN, GEORGE STANLEY and SAM
SALLO,

Defendants.

Affidavit of J. F. Hobbes.

United States of America,

District of Alaska,—ss.

J. F. Hobbes, being first duly sworn, deposes and

says:

That he is one of the attorneys for Robinson,

Magids & Co., also of H. Greenberg; that late in the

fall of 1910 H. Greenberg consulted affiant with

reference to the partnership agreement between him-

self and the defendants Gai'bin, Tyapay and Lesamis,

and submitted a copy of the agreement which had

been drafted at the time the agreement was consum-

mated ; that Greenberg informed affiant that his part-

ners, after taking the agreement to be recorded,

stated to him that Judge Moran, then the IT. S. Com-

missioner at Kiana, had advised them that the agree-

ment meant that Greenberg should, pay them the de-
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ferred balance of twenty-four thousand dollars from
Greenberg's one-quarter interest from the output of

the properties involved, in addition to the six thou-

sand dollars and all the expenses of operating the

ground; that he believed they intended to take that

view of the matter and said Greenberg at that time

stated [62] to affiant w^hat the agreement was, to

wit, that the purchase price of the one-quarter inter-

est conveyed to him was thirty thousand dollars, six

thousand dollars of which was to be paid in cash,

which was duly paid over at the time of the execution

of the agreement, and the balance, twenty-four thou-

sand dollars w^as to be paid from the output of the

mines, after the necessary expenses of operating them

had been deducted; in other words, the partners were

to have all the net output after deducting expense of

mining until they had received twenty-four thousand

dollars; that his partners, Tyapay and Lesamis,

would be in Nome in the early smnmer of 1911, and

that when they came he wanted to have a conference

\\T.th them and have a definite and clear understand-

ing about the matter and have the same reduced to

writing; that in June, 1911, Mr. Greenberg brought

his partner, Tj^apay, to the office of affinat, and stated

that they had discussed- the matter of their original

partnership agreement, and that Mr. Tyapay had

agreed and did then agree, that the meaning of the

original contract and intention of all the parties at

the time the same was executed was that the deferred

payment of twenty-four thousand dollars should be

paid to them from the first moneys taken from the

ground after deducting the operating expenses, and
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instructed affiant to prepare a new deed incorporat-

ing such agreement; that thereupon affiant drew a

deed of the properties in question, in which was in-

corporated the declaration of the agreement, as fol-

lows:

''THIS INDENTURE, made the 17th day of

June, in the year of our Lord one thousand nine

hundred and eleven

Between JOHN TYAPAY, ANDY GARBIN and
JACK LESAMIS the parties of the first part, and
H. GREENBERG, the party of the second part,

WITNESSETH: [63]

That the said parties of the first part for and in

consideration of the sum of Thirty Thousand ($30,-

000.00) Dollars Gold Coin of the United States of

America, to them in hand paid by the party of the

second part, the receipt whereof is hereby acknowl-

edged, have granted, bargained, sold, remised, re-

leased and forever quitclaimed and by these presents

do grant, bargain, sell, remise, release and forever

quitclaim unto the said party of the second part, and

to his heirs and assigns an undivided one-quarter

interest of in and to all mining claims, mining ground

and mining property, located, owned, surveyed or

unsurveyed, recorded or unrecorded, held, owned or

claimed by the said parties of the first part, and being

situate in the Noatak-Kobuk Mining and Recording

District, District of Alaska; the interest hereby con-

veyed being an undivided quarter interest of each of

said parties of the first part, and a quarter interest

in the whole of said claims and mining property

($^,000.00 of said consideration has been paid in cash
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and hereby acknowledged; the remaining $24,000.00

is to be paid from the proceeds of said mining
ground, from the gross output, and from the first

output, after necessary expenses of operating said

ground have been deducted ; all the first gross output

shall be applied to the payment of said $24,000.00

after necessary expenses of operating have been de-

ducted).

TOGETHER with all the dips, spurs and angles,

and also all the metals, ores, gold and silver bearing

quartz, rock and earth therein; and all the rights,

privileges and franchises thereto intiident, append-

ant and appurwant, or therewith usually had and

enjoyed; and also, all and singular the tenements,

hereditaments and appurtenances thereto belonging,

or in anyways appertaining, and the rents, issues and

profits thereof ; and also all the estate, right, title, in-

terest, property, [64] possession, claim and de-

mand whatsoever, as well in law as in equity, of the

said parties of the first part, of, in or to the said

premises, and every part and parcel thereof, with the

appurtenances.

TO HAVE AND TO HOLD, all and singular the

said premises, together with the appurtenances and

privileges, thereunto incident, unto the party of the

second part, and to his heirs and assigns forever.
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IN WITNESS WHEREOF, the said parties of

the first part have hereunto set their hands and seals

the day and year first above written.

JOHN TYAPAY. [Seal]

JACK LESAMIS. [Seal]

Signed, sealed and delivered in the presence of

J. F. HOBBES,
JAS. W. BELL,

As to signature of John Tyapay.

J. F. HOBBES,
EUGENIA LESAMIS,

As to signature of Jack Lesamis.

United States of America,

District of Alaska,—ss.

On this 17th day of June, A. D, One thousand nine

hundred and eleven, personally came before me, J. F.

Hobbes, a Notary Public in and for said District, the

within named JOHN TYAPAY to me known to be

the identical person described within and who exe-

cuted the within instrument, and they acknowledged

to me that they executed the same freely, for the

uses and purposes therein mentioned.

WITNESS my hand and seal this 17th day of

June, 1911.

J. F. HOBBES,
Notary Public in and for the District of Alaska."

That on the 17th day of June, 1911, Mr. Tyapay

and Mr. Greenberg came to affiant's office to have the

deed executed [65] by Tyapay; that affiant read

the deed and agreement to Tyapay and pointed out

the difference between the first paper executed and the

present one, and asked Mr. Tyapay if he thoroughly
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understood the present paper—that the present deed

and agreement was being made to clear up the seem-

ing misunderstanding that existed between the par-

ties and that affiant wanted no misunderstanding

about the second paper; M-r. Tyapay stated that he

understood the matter and that the deed and agree-

ment as drafted was satisfactory to him and there-

upon he executed the same ; that there was not the

slightest question raised by Tyapay, and he made no

dissent whatever to the paper as signed by him ; that

James W. Bell was present during the conversation,

and signed the instrument as a witness to Mr. Tya-

pay 's signature; that later on, to wit, on the 8th day

of July, 1911, Jack Lesamis, another partner of Mr.

Greenberg, came to the office of affiant with Mr.

Greenberg on the same business; that affiant care-

fully read the instrument as drawn and signed by Mr.

Tyapay, to Mr. Lesamis and also asked him if he

understood the matter, and at the same time ex-

plained in what way the paper differed from the deed

and agreement first executed by the partners. Mr.

Lesamis stated that he understood the matter and

that it was all right, and thereupon he executed the

same without any objection wahteYer; that in each

instance affiant was especially careful that both Tya-

pay and Lesamis would understand the difference be-

tween the two documents in order that no further

misunderstanding might exist between the partners.

Affiant further says that he makes this affidavit for

and on behalf of the plaintiff in this action for the

reason that said plaintiif was obliged to depart from

the District [66] of Alaska, on the last boat at the
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close of navigation, and has not returned to Alaska,

and is unable to make affidavit of the facts above

stated.

J. F. HOBBES.

Subscribed and sworn to before me this 21st day

of December, 1911.

[Seal] L. W. HAYDEN,
Notary Public in and for the District of Alaska.

Service of the foregoing affidavit by copy admitted

this 21st day of Dec, 1911.

G. J. LOMEN,
Of Attys. for Defts. [67]

In the District Court for the District of Alaska,

Second Division.

No.

H. GREENBERG,
Plaintiff,

vs.

JACK LESAMIS, JOHN TYAPAY, ANDY
GARBIN, GEi?OGE STANLEY and SAM
SALLO,

Defendants.

Affidavit of Philip Ii([urphy.

United States of America,

District of Alaska,—^ss.

Philip Murphy, being first duly sworn, deposes

and says:

That he is a resident of Nome, Alaska, and is well

acquainted with all the parties in this action ; that he

is the agent at Nome of the Robinson, Magids &
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Company; that he had a conversation with M. F.

Moran, sometime during the summer of 1910 in

Nome, in which conversation Mr. Moran said to

affiant in substance and effect as follows: "That if

the boys," meaning Tyapay, Lesamis and Garbin,

"wanted to hold Mr. Greenberg to the technical con-

struction of the agreement, to wit, that Greenberg

should pay them twenty-four thousand dollars from

the output of one-fourth of the ground, they would

win out and that he would stay by the boys.
'

'

That during the past week affiant had a conversa-

tion with Andy Garbin, one of the defendants herein,

in Nome, in which conversation Garbin stated to

affiant that George L. [68] Stanley represented

his, Garbin 's, interests in the Klery Creek Mining

Company's affairs in this litigation.

Affiant further says that in the month of July,

1911, a telegram was received by him, addressed to

H. Greenberg, from one of the memebers of the

Robinson, Magids & Co., at Candle, Alaska, which

telegram stated that Andy Garbin, one of the part-

ners of the Klery Creek Mining Company requested

Mr. Greenberg to employ forty men and send them

to Kiana at once to work upon the Klery Creek Min-

ing Company's properties; that in pursuance of said

instructions Mr. Greenberg, to the personal knowl-

edge of this affiant, did employ a large number of

men and sent thr same to Kiana, Alaska, to work for

the Klery Creek Mining Co., in pursuance of the in-

structions contained in said telegram.

PHILIP MURPHY.
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Subscribed and sworn to before me this 21st day

of December, 1911.

[Seal] L. W. HAYDEN,
Notary Public in and for the District of Alaska.

Service of the foregoing affidavit by copy admitted

this 21st day of Dec, 1911.

[Seal] G. J. LOMEN,
Of Attys. for Defts. [69]

In the District Court for the District of Alaska,

Second Division.

H. GREENBERG,
Plaintiff,

vs.

JACK LESAMIS, JOHN TYAPAY, ANDY
GARBIN, GEORGE STANLEY and SAM
SALLO,

Defendants.

Deposition of Andy Garbin, a Witness on Behalf of

Plaintiff.

APPEARANCES

:

Eor Plaintiff: Mr. WILLIAM A. GILMORE, Mr.

J. H. HOBBES.
For Defendants : Mr. O. D. COCHRAN, Mr. G. J.

LOMEN.
Mr. ANDY GARBIN, one of the witnesses named

in the hereto attached stipulation, being first duly

sworn by L. W. Hayden, Notary Public, testified as

follows: [70]

Direct Examination by Mr. GILMORE.
Q. State your name in full, if you please.

A. Andy Garbin.
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(Deposition of Andy Garbin.)

Q. How long have you been in the country, Mr.

Garbin?

A. This next spring will be seven year.

Q. And how long have you been in the country up

there, around Kiana and the Kobuk country ?

A. On July two years ago.

Q. Two years ago last July?

A. Yes, last year,—this year July.

Q. Now, you are one of the locators of the claims

around Klery Greek ? A. Yes.

Q. You staked some of the claims yourself?

A. Yes.

Q. And Mr. Tyapay staked some? A. Yes.

Q. And Mr. Lesamis? A. Yes.

Q. All three of you? A. Yes.

Q. And you remember in March, 1910, meeting

Mr. Greenberg? A. Yes.

Q. At that time you entered into a partnership

with him? A. Yes.

Q. How soon after you signed the agreement and

deed on the 19th of March, 1910, did you go to work ?

A. Yes.

Q. Who went to work? [71]

A. We all three.

Q. Did you hire any men? A. Yes.

Q. How many men did you hire?

A. Probably fourteen or sixteen men, maybe more,

maybe eighteen sometime, you know.

Q. Who hired the man? A. The foreman.

Q. What is his name? A. Bob Fox.

Q. Who hired Bob Fox? A. We.
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(Deposition of Andy Garbin.)

Q. Who did?

A. I and Spanish Jack and John Tyapay.

Q. Was Greenberg there'?

A. No, he was not there.

Q. Where was he %

A. He was, I think, in Nome at that time ; he no

was there.

Q. How long did Mr. Greenberg stay at Klery

Creek after you signed the agreement?

A. Was there,—we sign the agreement afternoon

sometime and the next day he went away.

Q. Went away the following day? A. Yes.

Q. Did you agree with Mr. Greenberg, you and

Spanish Jack and Tyapay that you would go to work

and mine ?

A. Yes, we was talking that way, go to work to-

gether.

Q. Did you decide at that time to hire Bob Fox?

A. No, not at that time he no was there.

Q. Did you decide at that time with Mr. Greenberg

that [72] you would hire somebody to take charge

of the work? A. Yes.

Q. But you agreed upm Bob Fox aftenvards ?

A. Yes, when Bob Fox come.

Q. At that time who had charge of the store at

Kiana ?

A. In Kiana there was no store at that time.

Q. Where was Greenberg 's store?

A. His nearest store in Candle.

Q. Now, Mr. Greenberg agreed to furnish you

groceries and provisions?
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(Deposition of Andy Garbin.)

A. Yes, to 1910, to first of July.

Q. From March to the first day of July?

A. Yes.

Q. Did you go to Candle to get those groceries?

A. No, he sent them there.

Q. What did he send over?

A. The things he promise, we made a bill.

Q. You made out an order ?

A. Yes, but I don't remember now.

Q. You made out the order on Candle?

A. Yes.

Q. Did Mr. Greenberg take the order over to Can-

dle with him? A. No, we sent it over.

Q. You sent it over? A. I think so.

Q. Who did you send it by?

A. I think Sam Magids, his partner.

Q. Did you receive the things you ordered ?

A. Some things yes, some things no. [73]

Q. But he sent you the things he had?

A. Yes, some things he did not have.

Q. But ever}i:hing he had at Candle?

A. Yes, what he had, what he agreed to send.

Q. Now, you continued to mine right along all

summer, the summer of 1910, after the first of July ?

A. We continued going to September, I think,

sometime 1910.

Q. Now, Andy, who furnished the groceries after

the first of July, 1910?

A. Afterfirst of July?

Q. Yes.

A. Well, he sent them from the store.
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(Deposition of Andy Garbin.)

Q. Who did?

A. Sam Magids and Greenberg; it is the same

thing.

Q. You understand me, don't you? Who fur-

nished the groceries to the Kiana Mining Co. after

July first, 1910?

A. Same thing ; Greenberg, I think so.

Q. It was the Robinson-Magids Co., wasn't it?

A. Yes.

Q. What is known as the Greenberg store?

A. Greenberg store ; w^e had an understanding be-

tween them.

Q. That is, you had an understanding that you

would buy from them.

A. Yes, we would buy from them.

Q. You did not make any new agreement about the

groceries? A. No, never. [74]

Q. Went ahead under the same arrangements,

Greenberg to furnish the groceries? A. Yes.

Q. Did you ever pay the Robinson, Magids Co. or

settle \^dth them in any way for the groceries you got

in the summer of 1910, after the first of July?

A. Yes, sir; Ave

—

Q. Did you do it personally ? A. No.

Q. Did Spanish Jack do it to your knowledge?

A. No, no.

Q. Did you ever have any settlement with the

Greenberg store or the Robinson-Magids Co. at any

time since you went to mine there in the simimer of

1910? A. No.

Q. You personally ?
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(Deposition of Andy Garbin.)

A. No, I personally, no, but we see when we quit

mining that fall ; we saw the whole bunch down there.

Q. At the close of the season of 1910?

A. Yes ; Greenberg take all the gold-dust, he says,

"Boys, I don't know how much assay the gold, so we

will see."

Q. I do not ask you about that, Mr. Garbin; just

answer the question. I asked if you ever made any

settlement with Robinson-Magids Co. fo your own

Ivnowledge? A. Yes, at that time.

Q. Did you make a settlement? A. Yes.

Q. With the Eobinson-Magids Co. I

A. And Greenberg too was there.

Q. Did you personally make a settlement with the

store [75] at Candle, Robinson-Magids Co.?

A. No.

Q. Did Spanish Jack? A. No.

Q. Did John Tyapay ever make a settlement ?

A. No.

Q. Now, then, let me ask you if you own any in-

terest to-day, in the Klery Mining Co. ? A. No.

Q. None whatever? A. No.

iQ,. What did you do with your interest?

A. I sold it.

Q. To whom? A. Mr. Georgie Stanley.

Q. What did you get for your interest, Andy?

A. I got seven thousand five hundred dollars.

Q. Did you get it all in cash? A. No, sir.

Q. How much of it in cash ? A. Nothing. .

Q. Nothing in cash? A. Nothing yet.

Q. Got it all in promises? A. Yes, I think so.
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(Deposition of Andy Garbin.)

Q. Was the promise in writing? A. Yes.

Q. Promissory note ?

A. Agreement to pay me $7,500.00.

Q. You have the $7,500.00 coming then, have you,

from Mr. Stanley? [76] A. Yes.

Q. Is that coming out of the property?

A. Why certainly, from my own ground.

Q. From your interest in the property?

A. Yes.

Q. And when are you going to get it, Andy?
A. I think any time.

Q. Sir?

Mr. COCHRAN.-^Objected to as wholly imma-

terial whether he sold his interest in the property or

not.

A. When he get money to pay me.

Q. Are you to get your $7,500.00, the considera-

tion for the transfer to Stanley, from' this ground

that you sold, or are you to get it from any property

that Stanley owns?

Mr. COCHRAN.—Objected to as wholly irrele-

vant and immaterial and not the best evidence.

A. Yes, I expect it.

Q. You expect to get it from what?

Mr. COCHRAN.—Same objection.

A. Same thing.

Q. You expect it from what?

A. From my interest.

Q. From your interest in the Klery Mining Co.?

A. My on interest.

Q. Your interest in the Klery Mining Co. ?
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(Deposition of Andy Garbin.)

A. My own interest in Klery Creek.

Q. Now, Andy, are you to get anything more than

$7,500?

Mr. COCHRAlSr.—Objected to as irrelevant and

immaterial. [77]

A. Well, if there be enough of rich ground, he give

me, I take it.

Q. What else is he going to give you?

Mr. COCHRAN.—^Same objection.

A. I don't know; probably if he take one million

he give me fifty thousand more ; I don't know.

Q. Have you any written agrement?

Mr. COCHRAN.—Same objection.

A. No, but I think he a honest man and will give

me more if it is rich ground.

Q. Now, Andy, can you read English ?

A. Very little, very little ; not much.

Q. Can you read that paper ? Just look at it and

see. (Hands witness paper.) You can read that,

can you ?

A. I read it but I cannot understand it.

Q. Is that a copy of the deed that you made to

George Stanley? Do you recognize that, Andy, as

being a copy of the deed made to Stanley?

A. I think so.

Q. You may examine it. That is a copy of the

deed, is it? A. Yes.

Q. Now, Andy, did you make any other paper or

sign any other paper between you and Stanley with

reference to this property other than the one paper,

one deed ? Did you sign more than one paper when
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(Deposition of Andy Garbin.)

you and Stanley settled?

A. I think, yes, I sign another one, too.

Q. How many more?

A. No more ; two, I think.

Q. Just two papers ? [78] A. Yes.

Q. One was the deed from you to Stanley?

A. Yes.

Q. What was the other paper?

A. Same thing, I think; I think same thing.

Q. Same paper?

A. I no remember now.

Q. Did you have an agreement with Stanley that

he was to turn the property back to you later on when

you get through fighting Greenberg?

A. No, never.

Q. Did you have any other agreement with Stan-

ley, other than your deed to George Stanley?-

A. I don't know.

Q. You do know whether or not you entered into

an agreement or not?

A. Yes, but I never expect him to give me back

the property.

Q. Did you enter into any other agreement other

than your deed to him? A. Yes.

Q. Have you that agreement with you ?

A. No, I got none.

Q. "Where is it, where is the paper you and Stanley

signed? A. I got no paper.

Q. Who has got it. Do you know who has got it?

A. I think Stanley has got it.

Q. When did you see it last ? When did j^ou see
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this agreement between you and Stanley last, how

long ago, [79] this morning ? A. Yes.

Q. Who had it then, Mr. Lomen*?

A. No, I think Stanley had it.

Q. You were subpoened to bring with you all

papers relating to this. What was the substance of

your agreement, what did Stanley promise to do,

and what did you promise to do ?

A. I got nothing to do, he got everything.

Q. He has got everything to do? A. Yes.

Q. What was he to do, what did he promise on this

paper to do?

A. Turning to him everything what I got here.

Q. I am not asking about the deed from you to

Stanley. I am asking you about the second paper.

A. Second paper?

Q. What did Stanley agree to do in the second

paper and what did you agree to do ?

A. He agreed to get everything just complete,

everything.

Q. He promised to go ahead and litigate Green-

berg, did he ? A. That is none of my business.

Q. Did he agree in the paper to go ahead and liti-

gate Greenberg?

A. He buy all the interest I got.

Q. Who drew up this paper between you and Stan-

ley? A. Which, last paper?

Q. No, the deed? [80]

A. Deed, first deed?

Q. Last September?

A. Last September,—I don't know, I no remember

now.
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Q. Did Judge Moran write it, or Mr. Black ?

A. I guess so, Black.

Q. When was the next paper drawn between you

and Stanley? A. To-day.

Q. What time to-day? A. To-day sometime.

Q. What time to-day?

A. Eleven or twelve o'clock.

Q. Who drew it up, who made it, who wrote it %

A. Somebody that had a right. Miss Sullivan

—

Q. Did you see it written up? A. No.

Q. Did you hire anybody to writ it. Well, just

tell me now where you and Stanley were when the

paper was prepared ?

A. No, I was not present.

Q. Who told Miss Sullivan, did she write it on the

typewi^iter? A. I don't know, I didn't see.

Q. Who told her to write it, Stanley or you?

A. We between us.

Q. The two of you? A. Yes.

Q. Where is that paper ?

A. It is somewhere, I don't know where it is.

Q. Have you got a copy of it with you ? Look and

see.

A. I don't know where it is; some place. [81]

Q. Was it written on the typewriter?

A. I don't think so.

Q. Was it typewriting, the same as this kind of

writing? A. No.

Q. Written out with a pen and ink?

A. It would be pen and ink.

Q. Did you have two copies ? A. No.
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Q. Just one? A. Just one.

Q. Who took it, did Stanley take it or did you,

after you signed it?

A. I don't know; maybe lie left it some place.

Q. Now, Andy, did you and George have any other

papers -resides the one you had up there in Septem-

ber, and the one you drew this morning?

A. No more.

Q. No more ? A. No.

Q. You don't know where the one is you signed

this morning?

A. Foolish, I signed it, but I don't know.

Q. What did you sign it this morning for ?

A. Sign it for give the man everything, was a little

short—that paper I give his only part, I give him

more, everything.

Q. You wanted to give him something you left out

of the first one, you wanted to give him more power,

more authority?

A. He got everything I got to give him, everything

I promise. [82]

Q. Did Stanley pay you anything this morning for

the second paper, any money? A. No.

Q. Has he ever paid you a dollar for your interest

in the Klery Mining Co. ?

A. That would go with the first paper, you see.

Q. Did he ever pay you any money for the first

paper ?

A. He did not pay me money but he is going

to pay me.

Q. I ask you, did he ever pay you any money ?
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A. No.

Q. Never has ? A. No.

Q. Have you anything in writing, Andy, to show

that you are going to get anything more than

$7,500.00?

A. I told you if it is rich ground I will get more.

Q. Have you anything to that effect in writing?

A. No, just between us, that is all.

Mr. OOCHRAN.—Object to the question pro-

pounded to the witness, or any question in relation

to the transfer of the property in question from the

mtness to Mr. Stanley, or any question in relation

to any consideration therefor, on the ground that it

is wholly irrelevant and immaterial.

Q. Have you anything in writing, any memoran-

dum or writing or contract of any kind to show that

you are to get anything more that $7,500.00 from

Stanley?

Mr. COCHRAN.—Object to the question on the

ground that it is irrelevant and immaterial.

A. No, sir. [83]

Q. Where did you live, Andy, in the winter of

1910, a year ago now? A. 1910, no, this time?

Q. In December or November and December ?

A. I was around the country.

Q. Klery Creek.

A. Sometime I was doing my assessment work.

Q. Where did you live?

A. I got no that time home.

Q. Have you got a cabin there ?

A. I got a cabin lots, but I was sometime in Kiana,
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I was sometime in Klery Creek. .

Q. Where were you in the spring of 1911, in Jan-

uary, February and March ?

A. Well, I was around the country, somewhere.

Q. Where were you in April, 1911 ? A. April ?

Q. Yes? A. Well, I was in Kiana.

Q. Where were you in May, 1911 %

A. I was in Kiana. Otter Creek you see, all

around the country.

Q. Where was your home? Where did you con-

sider you lived? A. I got no home.

Q. Where did you sleep and live then, in the month

of May of this year, 1911 ? A. In May you mean ?

Q. Yes?

A. Well, I was sometime sleep up to No. 1 above.

[84]

Q. On Klery? A. Yes.

Q. Where were you in the month of June, 1911?

A. Well, I was that time, Stuart Fleming ive

started in sluicing ; I was there.

Q. In June, 1911? A. Yes.

Q. Where were you in July?

A. Same place, somewhere, Kiana.

Q. Where did you spend most of your time in

July? A. Most at No. 1.

Q. No. 1 above on Klery? A. Yes.

Q. Where were yo^ in August, 1911, August of

this year?

A. August, too, same place, sometime come down,

sometune come up.

Q. Most of the time?



84 H. Greenherg vs.

(Deposition of Andy Garbin.)

A. Sluice time I most was there.

Q. Now, were you working in June when sluicing

was going on? A. I no work at all.

Q. Did you work in July? A. I do no work.

Q. Did you Avork in August while sluicing was

going on ? A. No.

Q. Where did you sleep in July and August ?

A. Sometime in Kiana.

Q. When you were on No. 1 Klery Creek where

did you sleep ? [85]

A. I was sleep with the foreman.

Q. Who was the foreman ? A. Stuart Fleming.

Q. Did you sleep in the same cabin with him ?

A. Yes.

Q. Where did you eat? A. In the cabin.

Q. Were you drawing wages? A. No, sir.

Q. Did you pay for your board?

A. I did not pay anything ; I got to pay it.

Q. What were you doing in the month of June,

while Stuart Fleming was sluicing?

A. Just watching around there; sometime he go-

ing to clean up he call me, "Ajndy, come help and

clean up."

Q. Who took the gold in July and August, this

summer, who took charge of it ?

A. He was there in the house. Stuart told me, "I
am pretty busj^" he say, ''you better take the key."

Q. Who took the gold from the sluice-boxes and

carried it to the cabin?

A. Sometime Fleming and sometime me.

Q. Who weighed it? A. Both of us.
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Q. And did you carry the key, Andy, during the

whole time, during July and August ?

A. Sometime I carry it and sometime I give it to

him.

Q. Who took the gold from Kler}^ Creek down to

Kiana ? A. I did.

Q. Who did you give the gold to ?

A. I give it to Greenberg. [86]

Q. Did you give it to Greenberg personally or to

his agent? A. I give it to him.

Q. Do you remember taking 450 ounces of gold-

dust down and giving it to Izzy Provda,—you know
Izzy Provda, do you ? A. Yes.

Q. Did you take 4'50 ounces of gold-dust and give

it to him? A. Yes.

Q. Did he give you a receipt for it ?

A. I give it to him 400 ounces.

Q. Well, whatever it was, did he give you a written

receipt? A. Yes.

Q. Where is that w^ritten receipt?

A. I give it to him back again, he give me the gold.

Q. You gave it back to him ? A. Yes.

Q. Did you read the receipt ?

A. I don 't know read anything about.

Q. Now, where was he when you gave him this

gold? A. I no remember.

Q. Was he in Kiana ?

A. In Kiana yes, in the store.

Mr. COCHRAN.—In Greenberg 's store?

A. Yes.

Q. How^ long did joii carry that receipt? The
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receipt he gave you for the 400 ounces ?

A. Before giving Greenberg I carry it probably,

I think— [87] I don't know exactly; five or six

days, maybe.

Q. Then later on you got the gold back?

A. Yes, when coming Greenberg back, I give him

the gold and I take m}^ receipt here. You want

to see it?

Q. Yes. You have not the one you got from Izzy ?

Mr. COCHRAN.—Is that the receipt Greenberg

gave you? A. Yes.

Q. This is the receipt. Who gave you this receipt ?

A. Greenberg, no Sam Magids, or Provda, I guess.

Q. Yes, was Greenberg there himself? A. Yes.

Q. Did Provda write this out and give it to Green-

berg and Greenberg hand it to you ? A. Yes.

Q. It is signed by Provda? A. Yes.

Q. It is signed Robinson, Magids Co., by Provda ?

A. Yes.

(Exhibit '^B" read into the record.)

[Exhibit "B."]

"Robinson, Magids Co.

Candle, Alaska, 19 ,

$450oz.

Received of Klery Mining Co. A Garbin, H. Green-

berg, John Tyapay, Jack Lesamis, 450 oz. gold-dust

to be applied on account after assay.

ROBINSON-MAGIDS CO.,

Per I. PROVDA.
No. ."
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Q. How many of the claims belonging to the Klery

Creek Mining Co., has gold been found upon in min-

ing quantities? [88]

Mr. COCHEAN.—Objected to as assuming that

the Klery Creek Mining Co. have any claims what-

soever.

A. Well, there was found above on No. 1.

Q. One above? A. Yes, one above.

Q. Any others? A. Some little prospecting.

Q. There has never hen any mining done except

on No. 1 above. Have any of you, individually or

otherwise, ever worked any of the other claims owned

jointly by yourselves as partners, or otherwise ?

A. I Avas for Greenberg working a few days in

1911.

Q. Is there any claim except No. 1 above upon

which pay has been found?

A. I don't think so; no, no.

Q, Have you the books of the Klery Mining Co. ?

A. I got nothing to do with the Klery Mining Co.

Q. Who has got the books of the Klery Mining

Co.? A. In 1910?

Q. Who has possession of them, where are the

books ? A. I think George Stanley got them.

Q. Where did George Stanley get them?

A. (No answer.)

Q. Where did Stanley get the books?

A. Bills, books, everything?

Q. Yes, bills and books, everything?

A. From Greenberg.

Q. When? A. I don't know exactly. r89]
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Q. When did you see the books last?

A. I think last time I see when we was settling

in 1910.

Q. You have not seen them since?

A. Since, bills,

—

Q. When did you see the books that were kept by

the Klery Mining Co. or any of them, last ?

A. Last?

Q. How long ago did you last see them?

A. I don't know anything about it because I don't

know reading, I don't know anything about.

Q. When did you see the bills last of the Klery

Mining Co.? A. Bills?

Q. Yes.

A. I don 't know ; never came an}- to me.

Q. Are the books in Nome ? A. I don't know.

Q. Did you see them in Nome? Will you please

produce at this time, the books of the Klery Mining

Co. and the bills of the Klery Mining Co., showing

the indebtedness if any between the partners of the

Klery Mining Co. for 1910 or 1911?

A. You mean for showing on books what is due ?

A. The books and bills showing the debts?

A. I could not show it to you because somebody

else got them now.

Q. Who has got them ? Did you give them to Mr.

Cochran? A. No, I not give them.

Q. Did you see them in Mr. Cochran's office sice

you [90] have hen in Nome?
A. I don't know^ anything about them.

Q. Will you deny that you have seen them in Mr.

Cochran's office since you have been in Nome?
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A- I think see some bills
;
yes.

Q. You did see some of them? A. I think so.

Mr. COCHRAN.—I have some books in my office

which probably are the same books referred to by

counsel, and I at this time offer to allow counsel to

examine the books at any time and to make copies

of the books or any other papers in my possession,

appertaining to this litigation in any way, but I re-

fuse to bring them over here now and allow them to

be offered in evidence, because I am not finished

with the books, in checking them up at this time,

posting them.

Mr. GILMORE.—In addition to the subpoena, it

required the witness to bring the papers and books-

with him; we ask his counsel to produce them so

that they may be read into the records, the items,

that we may show by the books that the Klery Min-

ing Co. operated in 1910 ad 1911, the property in

dispute.

Mr. COCHRAN.—You may go at this time to

my office and examine those books, or at any time

at your own convenience, and you may [91] have

free access to them and may take copies of them if

you like. I have not yet had the books posted.

Mr. HOBBES.—We require those books for the

purpose of this examination, at this time.

Mr. LOMEN.—You are not entitled to them.

Mr. HOBBES.—Why ?

Mr. LOMEN.—Because you can have copies of

them.

Mr. HOBBES.—We are not relegated to copies,

the statute provides for that.
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Mr. GILMORE.—We mil adjourn the taking of

this deposition until to-morrow morning at ten

o'clock.

Mr. COCHRAN.—(To Witness.) You need pay

no attention. The witness very little understands

the English language and speaks it very poorly.

The books referred to, if those are the books, were

not received from the witness and the witness has

no right to demand them from my possession and I

would not give them to him if he did.

(At this time the notary asks the witness to pro-

duce the books, which is refused.)

,Mr. GILMORE.—We require that this witness

and the other two witnesses be required to appear

at Judge Murane's office to-morrow morning, De-

cember 21, at ten o'clock.

Cross-examination by Mr. COCHRAN. [92]

Q. Mr. Garbin did you give the books that we

have to me or to Mr. Stanley ? A. No.

Q. Did you give them to me ? A. No.

Q. Did you give any bills to me ? A. No.

Q. Does the Klery Creek Mining Company own

any ground that you know of, as such, as the Klery

Creek Mining Company ?

A. No, I have nothing to do.

Q. Now, Mr. Gilmore asked you how many claims

owned by the Klery Creek Mining Company pay

had hen found on ; do you know of any property of

the Klery Creek Mining Company?

A. Only No. 1 we found pay.

Q. Now, who does that belong to ?



Jack Lesamis et al. 91

(Deposition of Andy Garbin.)

A. To Greenberg and me and John Tyapay, and

Spanish Jack.

Q. What infrest have you, or did you have ?

A. I had a quarter interest.

Q. And what interest did Tyapay have?

A. Same thing.

Q. And Greenberg the same?

A. The same thing.

Q. And Lesamis the same? A. Yes.

Q. And has the Klery Creek Mining Company a

partnership worked or done anything, ork of mining

since September 1, last year ?

A. Ko, Greenberg was working there, that is all,

and two boys was outside— [93]

Q. Did you have anything to do with Greenberg 's

Avorking in 1911 ?

A. I no got nothing to do with Greenberg ; he work

himself, for his own hook.

Mr. COCHRAN.—That is all.

Mr. GILMORE.—That is all.

. ,[94]

ANDY GARBIN, recalled.

^Direct Examination.

(By Mr. GILMORE.)
Q. Andy, do you know what book this is ?

A. Which is book; I don't know^ an}i:hing about

this book.

Q. Did you ever see that book before ?

A. I think what I see, but I don't know what is in.

Q. Where did you see it?



92 H. Greenherg vs.

(Deposition of Andy Garbin.)

A. I think I no saw, but I tliink it is one up to No.

1 Greenberg camp.

Q. Last summer did you see it up there at the cabin

on No. 1, last summer?

A. I think so, I see books there but I don 't know.

Q. Did you see that book ?

A. I don't know; it got no mark; I don't know, I

not sure.

Q. Andy, did you write a letter down to Greenberg

last spring, the spring of 1911 ?

A. To Greenberg?

Q. Yes.

A. Ytes, but I don't write it ; somebody else write it.

Q. Who wrote it? A. I think Judge Moran.

Q. Wrote it for you ? A. Yes.

,Q. Have you got a copy of your letter ? A. No.

Q. Has Judge Moran, a copy of it ?

A. No, I don't think so ; he got no copy.

Q. When did you write that letter, what month,

when [95] did you get Judge Moran to write it ?

A. Oh, I guess that was sometime in July.

Q. What did you say to Mr. Greenberg about

bringing up some men, anything ?

Mr. COCHEAN.—Objected to because it assumes

that he said anything to him about bringing up any

men, and is objected to on the further ground that the

original letter is not produced and shown to the wit-

ness.

Mr. LOMEN.—And is not the best evidence.

Q. What did you say to him in that letter about

bringing up some men ?
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A. It was for the foreman to send.

Q. What did you say in the letter that Judge

Moran wrote for you, if anything, about bringing

men up to Klery Creek?

Mr. COCHRAN.—Same objection.

Q. What did you say in the letter that Judge

Moran wrote to Greenberg about sending men up to

Klery Creek to work for the summer?

Mr. COCHRAN.—We impose the same objection

and insist that counsel at this time produce the letter.

Mr. GILMORE.—We state to you that we have not

the letter at this time. We wish to introduce second-

ary evidence.

Q. What, if anything, was said ?

A. Well, I told you I no remember that kind of

thing.

Q. What was in the letter then? Tell me. [96]

A. I no remember now.

Q. Now, didn't you state in that letter that Moran

wrote for you to tell Greenberg to send up forty or

fifty men to work on the Klery Creek mining claims

during 1911?

Mr. COCHRAN.—We insist that counsel at this

time produce the letter and exhibit it to the witness.

(To witness.) I direct you not to answer that ques-

tion mitil he produces the letter.

Q. You don't remember what was in the letter, is

that it?

Mr. COCHRAN.—You can answer that, if you re-

member. Do you remember what was in the letter ?

A. I think so. Stuart Fleming he got no way of
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working men so he called me, he said, "Andy, if you
please, go to Kiana dowTi and tell him to bring some
men ; I need some men for work. '

'

Q. And did you go to Kiana ? A. Yes.

Q. Did you g^i a letter written to Greenberg?

A. Yes.

Q. And that was the letter that Judge Moran
wrote ? A. Yes, I think so.

Q. How many men did you say to send up ?

A. I no remember now.

Q. Who were the men to be for, for Greenberg or

the Klery Mining Company ?

Mr. COCHRAN.—Objected to as not the best

[97] evidence; and do not answer any more ques-

tions in relation to the letter until the letter is shown,

it appearing that counsel is now jockeying, and has

the letter in his possession.

Q. Do you refuse to answer, Andy?
Mr. COCHRAN.—Do not answer unless counsel

says he has the letter.

lQ.
Now, Andy, you are just joshing about selling

out to George Stanley?

A. Joshing; he got to pay me; I got nothing to

pay, he got to pay me.

Q. What have you got to show he has to pay ?

A. That is between us.

Q. Have you got any paper?

A. That is my business.

Q. You are going back to Klery Creek when you

get through with this lawsuit, or when you get

through at Nome ?
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A. I got a little shanty there.

Q. Are you going there to look for work ?

A. I going to prospect; I got no more like jack-

rabbits ; I go look for more.

Q. Andy, you know Phil Murphy, do you not, the

gentleman sitting by the door? A. Mr. Murphy?

Q. Yes, you know him ? A. Yes.

Q. Been acquainted with him quite a while ?

A. This siunmer, a year ago.

Q. You have been over talking to Philip since you

came [98] to Nome? A. Yes.

Q. About this lawsuit?

A. Yes, was talking for settlement by the boys.

Q. Just yes or no; you have talked to him about

the case, about the lawsuit? A. Well, yes.

Q. Did 3^ou say to Mr. Murphy over there at the

Bessy store where he works, you and he being present,

that George Stanley simply reprsented your inter-

ests ? A.I can say what I please.

Q. Did you say that to Murphy?

A. He has got everything

—

Q. Did you say to M;^rphy, that Stanley repre-

sented you, just yes or no ?

A. Well, I can tell him what I please, see.

Mr. COCHRAN.—Mr. Gilmore will you let me
have the letter referred to by you in your interroga-

tories to the witness, Mr. Garbin, purporting to been

written by Judge Moran to Mr. Greenberg, at Nome,

for the purpose given, for the purpose of hiring men ?

Mr. GILMORE.—I cannot because I havn^t it.

Mr. COCHRAN.—You don't know where it is?
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Mr. GILMORE.—I don't know.

Mr. COCHRAN.—Mr. Hobbs, will you let us have

that letter?

Mr. HOBBS.—I have not the letter.

Mr. COCHRAN.—Mr. Murphy have you that let-

ter?

Mr. MURPHY.—I have not, I never saw that

[99] letter. I have a telegram sent from Candle

by Robinson, Magids & Co. to send up men.

Mr. COCHRAN.—I mean the letter, Mr. Murphy?
Mr. MURPHY,—I have no letter.

Mr. COCHRAN.—I want it at this time to examine

the witness by.

Mr. GILMORE.—It was a very brief letter telling

him to send up forty or fifty men as the season was

short.

Cross-examination by Mr. COCHRAN.
Q. When did the Klery Creek Mining Co. quit min-

ing? A. In September, 1910.

Q. What month?

A. I don't know; it might been before.

Q. Who took the gold-dust from the operations of

1910? A. Greenberg.

Q. Was you paid anything from the operations of

1910? A. I don't know anything about it.

Q. Did you receive any money from Greenberg

from the operations of 1910? A. Yes, sir.

Q. How much ?

A. I receive thirteen hundred and some odd dol-

lars; I don't know just exactly; I no remember just

exactly.
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Q. Is that all you received of the gold-dust that

was taken out in 1910 ? [100]

A. That is all.

Q. Do you know how much Lesamis received ?

A. No, I can't say that.

Mr. COCHRAN.—That is all.

Mr. GILMORE.—That is all.

ANDY GARBIN. [101]

United States of America,

District of Alaska,—ss.

I, L. W. Hayden, a Notary Public in and for the

District of Alaska, hereby certify that the within

and foregoing deposition of Andy Garbin, a witness

on behalf of plaintiff, was taken before me pursuant

to the attached stipulation, and which said deposi-

tion was taken at the offices of William A. Gilmore,

Esq., Board of Trade, Nome, Alaska, commencing at

the hour of two P. M., on the 20th day of December,

1911, and being completed the same day ; that before

proceeding to the examination the ^vitness was duly

sworn to tell the truth, the whole truth and nothing

but the truth; that said deposition was taken down

by me in shorthand and by me extended into type-

writing ; that thereafter said deposition was carefully

read over by the witness and corrected by him, after

which he duly subscribed the same.

In witness whereof I have hereunto set my hand

and affixed my Notarial Seal this 22d day of Decem-

ber, 1911.

[Seal] L. W. HAYDEN,
Notary Public in and for the District of Alaska.

[102]
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COPY.

THIS INDENTURE made the 2iid day of Sep-

tember in the .year of our Lord One thousand nine

hundred and eleven,

Between ANDY GARBIN, of Kiana, Alaska, the

party of the first part, and GEO. L. STANLEY, of

Kiana, Alaska, the party of the second part, WIT-
NESSETH:
That the said party of the first part for and in con-

sideration of the sirni of Seven Thousand ($7,000)

Dollars Gold Coin of the United States of America

to him in hand paid by the party of the second part,

the receipt whereof is hereby acknowledged, has

granted, bargained, sold, remised, released and for-

ever quitclaimed, and by these presents does grant,

bargain, sell, remise, release and forever quitclaim

unto the said party of the second paii;, and to his

heirs and assigns all of his rights, titles and inter-

ests of in or to any and all mining claims now owned

by or held in the name of the party of the first part;

also all his rights, titles and interests in and to any

and all cabins and lots owned by the party of the first

part in the Noatak, Kobuk District, and further, all

the tools, mining equipment, provisions, etc., in

which the party of the first part is interested, also his

interest in and to the gold dust extracted by the

Klery Mining Co. during the season of 1911. Said

gold dust now being in the possession of H. Green-

berg.

The mining claims or interests hereinbefore men-

tioned are situated in the Noatuk-Kobuk Mining Dis-

trict .
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The party of the first part hereby sells to the party

of the second part the balance due of any account for

mining interests heretofore sold. All the rights,

privileges and franchises thereto incident, appendant

and [103] appurtenant or therewith usually had

and enjoyed, and also all and singular the tenements,

hereditaments and appurtenances thereunto belong-

ing or in anyAvise appertaining, and the rents, issues

and profits thereof, and also all the estate, rights,

title, interests, property possession, claim and de-

mand whatsoever as well in law as in equity of the

said party of the first part of, in or to the said prem-

ises, and every part and parcel thereof with the ap-

purtenances.

To have and to hold all and singular the said prem-

ises together with the appurtenances and privileges

thereunto incident, unto the party of the second part

and to his heirs and assigns forever.

IN WITNESS thereof the said party of the first

part has hereunto set his hand and seal the day and

year first above written.

ANDY GARBIN.
Signed, sealed and delivered in the presence of

FRANK LESAMIS.
W. H. BLACK.

United States of America,

District of Alaska,—ss.

On the 2d day of September, A. D. one thousand

nine hundred and eleven, personally came before Mr.

M. F. Moran, commissioner in the aforesaid district,

the within named Andy Garbin, to me personally

known to be the identical person described within
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and who executed the within instrument and he ac-

knowledged to me that he executed the same freely

for the uses and purposes therein mentioned.

Witness my hand and seal this 2d day of Septem-

ber, 1911.

[Seal] M. F. MOEAN,
U. S. Commissioner Noatak-Kobuk Precinct.

Filed for record Sept. 5th, 1911, at 9 :00 A. M. M.

F. Moran, Recorder. I. W. Southw^aid, Deputy.

Vol. 13, page 138 of the Records at Kiana Recording

Dist. [104]

In the District Coiirt for tJtc District of Alaska,

Second Division.

No. .

H. GREENBERG,
Plaintiff,

vs.

JACK LESAMIS et al..

Defendants.

Deposition of Geo. L. Stanley.

Deposition of witness taken on behalf of plaintiff.

Appearances

:

For Plaintiff: Mr. WILLIAM A. GILMORE, Mr.

J. F. HOBBES.
For Defendants: Mr. O. D. COCHRAN, Mr. G. J.

LOMEN. [105]

GEORGE L. STANLEY, a witness called on be-

half of plaintitf, being first duly sworn, testified as

follows:

Direct Examination by Mr. GILMORE.
Q. State your name in full.
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A. George L. Stanley.

Q. You are one of the defendants in this ease ?

A. Yes.

Q. How long have you mined in the vicinity of

Klery Creek?

A. I have forgotten the exact date but it was along

the first of May, 1910, probably a few days before

that.

Q. What interest, if any, have you in the result of

this lawsuit?

A. I own a one-quarter interest in all the proper-

ties of Klery Creek, or properties that was owned by

Mr. Garbin.

Q. Andy Garbin? A. Andy Garbin.

Q. Examine this exhibit marked "Exhibit A" and

state whether or not that is a copy of the conveyance

from Garbin to you.

A. I think that is an exact copy of the original, as

near as I remember. I see it is not certified and

I would not say that it was exact.

Q. I mean in substance?

A. I think it is; of course I would not say unless

I saw the original, but I forgot it.

Q. You recorded the original?

A. Oh, yes. [106]

Q. In the records at Kiana ? A. Oh, yes.

Q. Now, who drew that deed?

A. Judge Moran, Martin F. Moran.

Q. Was there any other instrument in writing of

any character whatever, executed between you and

Garbin at that time ? A. No, sir ; there was not.



102 H. Greenherg vs.

(Deposition of Geo. L. Stanley.)

Q. Has there ever hen since ?

A. Yes, sir, there has.

Q. When ? A. This morning.

Q. And what was the nature of that paper?

A. It was principally the same thing in some re-

spects, but there was some things omitted in the first

deed that Mr. Garbin turned over to me since we
came here.

Q. And where is that paper ?

A. Over in Judge Lomen's and Judge Cochran's

offices.

Q. Why did you not bring that paper with you ?

A. I am not in the habit of carrying my papers

with me.

Q. Well, our subpoena required that you bring all

papers or documents that you had with you?

A. But I have not got them.

Q. Who has them?

A. Mr. Cochran and Mr. Lomen.

Q. You have no objection, Mr. Stanley, to the steno-

grapher copying those into the record ?

A. Not if my attorneys turn them over to you;

what they do is all right, I guess.

Q. This is the original deed executed by Carbin to

you? [107] A. Yes.

\'KNOW ALL MEN BY THESE PRESENTS:
That ANDY GAEBIN, of Kiana, party of the first

part, for and in consideration of one dollar to me in

hand paid by George Stanley, the party of the second

part, receipt whereof is hereby acknowledged, does

by these presents grant, bargain, sell, assign and set
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over and convey unto the said party of the second

part, his executors, administrators and assigns, all

my title and interest in and to all accounts, claims

and demands that I may have against H. Greenberg

and against the co-partnership known as the Klery

Creek Mining Co. ; also in all royalties that may ac-

crue to me as joint lessor in mining claims in leases

executed by H. Grenherg, Jack Lesamis, John Tya-

pay and myself, party of the first part, of property,

the undivided one-quarter of which I have heretofore

conveyed to said party of the second part.

This agreement is made in confirmation of assign-

ments heretofore made and intended to be made, and

for the purpose of more fully designating the prop-

erty heretofore and now assigned.

To have and to hold the same to the said party of

the second part, his executors, administrators and as-

signs forever.

Aaid I do for myself my heirs, ea^cutors and admin-

istrators, covenant and agree to and with the said

party of the second part, his executors, administra-

tors and assigns to warrant and defend the sale of

said property, goods and chattels hereby made unto

the said party of the second part, his executors, am-

inistrators and assigns [108] against all and every

person and persons whomsoever lawfully claiming

or to claim the same.

IN WITNESS WHEREOF I have hereunto set

my hand and seal this 20th day of December, 1911.

ANDY GARBIN.

Signed, sealed and delivered in presence of

G. J. LOMEN."
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Q. Now, the consideration expressed in the deed

made on the 2d of September, at Kiana, was seven

thousand dollars? A. Yes.

Q. Did you pay Mr. Garbin any part of that?

A. No, sir.

Q. In money or otherwise ?

A. The consideration was seven thousand five hun-

dred dollars.

Q. Have you ever paid him any part of the con-

sideration ?

A- Well, I have paid him in this way, that I have

rendered him services which will apply on the pay-

ment.

Q. How much, in full, have you rendered up to this

time?

A. I don't know ; I have not figured it out.

Q. Is it your intention, Mr. Stanley, to charge up

to Mr. Garbin your time in this litigation, in payment

for this property?

A. I intend to pay Mr. Garbin $7,500.00 for the

property.

Q. Is it your intention to apply on the payment of

the consideration, the value of your time in coming

from [109] Kiana down here in the litigation?

A. It is an open account, a matter to be settled be-

tween myself and Mr. Garbin.

Q. How much a day are you going to charge him ?

A. I may charge him a hundred dollars a day, but

I don't think so.

Q. You may charge him that ?

A. I amy, but I don't think I will.
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Q. Have you any agreement in writing, or oral,

whereby you agree to pay him anything more than

$7,500.00 for his interest in these mining claims in-

volved in this litigation ?

A. Unless I find that the ground turns out rich,

then I may pay him something more.

Q. What estimated value do you place on this

property in this litigation %

A. It is impossible to say.

Q. You know what it is worth, do you?

A. I do not.

,Q. Is it worth a thousand dollars? A. Yes.

Q. Is it worth twenty thousand dollars?

A. I hope so.

A. Is it worth fifty thousand dollars?

A. I could not say.

Q. What do you value it at ?

A. I value that piece, at, the piece I bought is

worth that money.

Q. $7,500.00?

A. Yes, but I amy be wrong, at that. [110]

Q. There is no chance for you to lose is there ?

A. Yes, these is, a good chance.

Q. Is there any more of it for sale under the same

terms ?

Mr. COCHRAN.—Objected to as immaterial.

Q. Do you know? A. No answer.

Q. Were you present when Mr. Sallo bought Lesa-

mis out? A. No, sir.

Q. He bought the same interests, didn't he ?

A. I believe he did, but I wasn't there when the ne-
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gotiations were made.

Q. Greorge, wasn't there a mutual understanding

that you should transfer

—

A. There certainly was not, no, sir. Garbin and

I had closed our deal. I don't know anything about

their transaction.

Q. Didn't you have an understanding, and wasn't

that the reason, to try and force Greenberg into a

settlement? A. No, sir.

Q. Wasn't that the prime reason?

A. No, sir.

Q. Wasn't that the reason the transfer took place

without any money passing? A. No, sir.

Mr. HOBBES.—How did you secure to Garbin, if

you did secure to him, the fact that you were to pay

him $7,500.00, did you give him any security ? [Ill]

Mr. COCHRAN.—Objected to as immaterial.

A. I gave him no papers at all.

Q. Now, you recorded the deed. A. Yes, sir.

Q. So that you are the legal holder of the inter-

est? A. Yes, sir.

Q. You gave him no mortgage? A. No, sir.

Q. No note? A. No, sir.

Q. And nothing of any character to show that he

has anything coming? A. Coming?

Q, There is no paper showing that he has any-

thing coming? A. No, sii\

Q. Did you give him any promise to reconvey to

him?

A. No, sir, there is no promise at all, nothing, to

reconvev to him.
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Q. How long have yon known Mr. Garbin ?

A. We have been friendly for over a year.

Q. Very friendly? A. Yes.

Q. You have been mining on the Star?

A. Yes, sir.

Q. Who owns that?

A. It is o^vned by Martin and Frank Lesamis,

Viko Yakovecivc and Joseph Adamich.

Q. Now, George, when was the first time that

you became interested in any way in the dealings

of the [112] Klery Creek Mining Company?

A. I never got interested in the dealings of the

Klery Creek Mining Company only in buying

Andy's interest. Any outstanding indebtedness

owng to Garbin I expect to collect.

Q. At the time you pm*chased of course you had

looked up the records to see ivai Andy owned?

A. I had that done before.

Q. Yes, you knew the different claims that he was

interested in? A. Yes, sir.

Q. And you knew of his deal with Greenberg ?

A. Oh, yes; I had looked over the records time

and again.

Q. So that you took over on the 2d day of Sep-

tember, did you, all the rights that Andy Gai^bin

had in this property, whatever they were, whatever

his rights were? A. Yes, sir.

Q. Now, then, a day or two after you purchased

you had a consultation with Mr. Greenberg and Mr.

Fleming and Mr. Garbin and Spanish Jack and sev-

eral more, did you not, at Kiana?
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A. Yes, we liad several.

Q. You all met together and talked over the prop-

osition? A. Yes.

Q. At that time was ami:hing said of any char-

acter whatever tliat the Klery Mining Company had

note operated in 1911 by anyone? [113]

A. I don't know as to that.

Qi. You know there was not?

A. I do not; it was an understood thing that

Oreenberg was operating on his own account.

Q. Is it not a fact that in that conversation, in

the presence of those gentlemen, that 3^ou claimed

that Garbin had a bill against the Klery Creek Min-

ing Co. for his services for the winter of 1910 and

1911, and you would not talk settlement until his

bill was allowed—is that not a fact? A. Xo.

Q. Now, is it not a fact that you and Mr. Garbin

left the conference and made out a bill against the

Klery Mining Co. for $2400.00?

A. Against H. Greenberg.

Q. What did you do with that bill?

A. I don't know. I think I have it in my posses-

sion, in my papers.

,Q. Did you present a bill to the Klery Mining

Co. for $2,400 for the winter of 1910 or summer of

1911?

A. We certainly did not give Mr. Greenberg any

such bill.

Q. Well, Mr. Stanley, what do you mean by this

language * * * * during the season of 1911,

said gold-dust now being in the possession of H.

Greenberg ?
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A. Mr. Greenberg was operating that ground and

Mr. Garbin had his coming share to apply on the

$24,000 and that is what is meant in that instru-

ment, and the [114:] gold-dust that was extracted

in 1911, they had one-fourth interest coming from

Mr. Greenberg, of which Mr. Sallo and myself had

one-third, each coming to us.

Q. Is that the only explanation you have of that

language? A. I think so.

Q. In and to the gold extracted by the Klery Creek

Mining Co? A. That is the explanation.

Q. Was that the gold-dust referred to here, the

gold-dust taken out in 1911, which you have men-

tioned as being the sum of $8,000.00?

A. Yes, sir. There seems to be a whole lot of con-

fusion in regard to the Klery and the owners of the

various interests up there, and the Klery Creek Min-

ing Co., as I understand it, quit work in 1910.

Q. Well, the Court will decide that.

A. In the season of 1911 Mr. Greenberg operated

and the two has got confused, there is where the

whole trouble lies.

Q. That is also an issue in the lawsuit. Now, how

soon after you purchased the Garbin interest, on the

2d of September, 1911, did you get in your posses-

sion the bills or books of account of the Klery Min-

ing Co.?

A. Well, it took some diplomacy to get them, and

I finally got them.

Q. Well, aside from the diplomacy, where did you

get them?



110 H. Greenherg vs.

(Deposition of Geo. L. Stanley.)

A. I started to get them at Kiana.

Q. Where did you get them? [115]

A. Some at Kiana, at Greenberg's store, some at

Klery Creek, some that I had to make copies of from

their own papers.

Q. Why was 3^ou interested in getting the books

of the Klery Mining Co. ?

A. They owed from 1910.

Q. But I thought you said they had dissolved?

A. They had never settled.

Q. In those books that you got from Greenberg's

store, and Klery Creek and Kiana, in th?'se original

books of entry showing the debits and credits, are the

original bills in them?

A. Sme of them are original; others are marked

copy.

Q. And what did you do with them?

A. I turned them over to my attorneys and they

are in their possession.

Q. That is to Mr. Cochran ?

A. Mr. Cochran and Mr. Lomen.

Q. And where are they now?

A. I don 't know.

Q. Are they in their possession? A. Yes, sir.

Q. Are they under your control ? A. No, sir.

Q. Have you any reason for not letting Mr. Green-

berg's attorneys see those books and bills?

A. I have employed two able men

—

Q. Have you any personal reason aside from what

your attorneys advise?

A. I certainly will do what they tell me. [116]
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Q. Have you any personal reasons for not want-

ing those books and bills seen by G-reenberg's attor-

neys ?

A. Why, certainly ; they have got those books and

accounts and are going to keep them.

Q. That is the only reason ?

Q. That is the only reason I know of.

Q. Of your own knowledge, George, you do not

know anything about the original bills, in 1910, you

were not present? A. No, I was not present.

Q. Your knowledge of the transactions commenced

with the acquiring of this interest in September?

A. Yes, sir, and what I got from the records.

^Q. You don't claim you had any interest prior to

September 2d? A. No, sir.

Q. Are you a member of the Klery Creek Min-

ing Co. ? A. I am not.

Q. By what right, then, do you claim the posses-

sion of the books of that company, you not being a

partner ?

A. Well, the Klery Mining Company and the part-

ners' interests up there are so confused that at this

time I claim the possession of those books for my
personal and private protection in my interest which

I purchased.

Mr. COCHRAN.—At this time you may go to our

office and see the books, or we will bring them here,

providing they will not be used in evidence at this

time. You may read them into the record, but we

want ,[11'''] ^0 finish our business of having them

posted by the accountant. If it is stipulated that
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they shall not be offered in evidence and thereby

taken from our control, we are willing you should

see them.

Mr. GILMORE.—That is satisfactory to me.

Mr. COCHRAN.—Do you want them at this time?

Mr. GILMORE.—Yes.
(Recess of ten minutes taken for the attorneys to

get the books and accounts.)

Q. What is this book I hold here 1

A. That is the ledger as turned over to me by

Mr. Greenberg of the operations of 1911.

Q. Mr. Greenberg gave this to you himself?

A. I am not sure whether Mr. Greenberg or Mr.

Fleming turned it over to me.

Q. Book marked Exhibit "C" for identification.

Q. Do you know in whose handwriting this book

was kept?

A. Of my own positive knowledge I do not know,

but I believe, in fact, from what I have seen of Mr.

Stuart Fleming 's handwriting, I think he is the man
that wrote the book, along with Mr. Ed Fleming,

there is some entries made by Mr. Ed Fleming.

Q. Now, what is this book that I hand you?

A. That is the ledger for 1910.

Q. And in whose handwriting is that? ,[118]

Q. If you know?

A. But I do not know of my own knowledge.

(Exhibit "D.")

Q. What is this book?

A. That is one of the time-books for 1911.
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(Exhibit ^'E.")

Q. Where did you get this book, Exhibit ''E" for

idemYfication ?

A. Mr. Greenberg's store, in Kiana.

Q. From whom and in what manner?

A. I can't say just who handed me the book.

Q. Did anybody hand it to you?

A. Certainly.

Q. Who was it?

A. It was ?tdther Mr. Fleming or Mr. Greenberg.

Q. One or the other? A. Yes.

Q. Now, this book I hand you?

A. That is one of the time-books of Mr. Green-

berg's operations in 1911.

(Exhibit "F.")

Q. Where did you get that book ?

A. Same place.

iQ. From whom?
A. From the same as the other.

Q. From either Fleming or Greenberg?

A. Yes.

Q. Exhibit "D " for identification, being the large

[119] book; where did you say you got this?

A. I got that from Mr. Garbin.

Q. Andy Garbin? A. Yes.

Q. When did you get it from him?

A. In September, 1911.

Q. Where? A. Kiana.

Q. And what is Exhibit "D" again, so as to get

it into the record? A. It is the ledger for 1910.

Q. Now, where did you get Exhibit "C" for iden-

tification? A. At Kiana.
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Q'. From whom ?

A. I am not sure whether Mr. Greenberg handed

it to me or Mr. Fleming.

Q. And that is the ledger for winter ork for 1910

and 1911? A. Yes.

Q. Marked Klery Mining Co. on the outside?

A. Yes, sir.

Q. Now, take this bundle of bills; where did you

get it?

A. That is the bills for 1911. Mr. Greenberg's

operations.

Q. The winter of 1910 and spring and summer of

1911? A. Yes, sir.

Q. And these bills are all in the name of Klery

Creek Mining Company, are they not ?

A. I believe they are, I don't know whether they

are or .[^^^l ^^t, I would not say for sure.

Q. Well, you have examined them?

A. There are some that are ad some that are not.

Q. I have not seen any that are not; will you point

out some that are not ? No, but these bills for goods

purchased are all in the name of Klery Mining Co. ?

A. They are billed that way but they are not for

the Klery Mining Company. Some of those bills

are some that I got from Mr. Levy.

Q. Who is Mr. Levy?

A. He is the agent for Mr. Greenberg; and some

that I got from No. 1 above, some that I got from

Mr. Garbin,—I got them from different places. Ex-

hibit "G" for identification, being the roll of bills

that the witness just described.
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Q. Now, referring to this other bunch of bills that

I have here, or papers which we will call '*H" for

identification, what are they?

A. Those are the bills for the season of 1910 and

one receipt of John Tyapay's.

Q. Now, where did you get those?

A. I got those from Mr. Garbin when I purchased

from him.

Q. In September, 1911? A. Yes, sir.

Q. And these bills, or nearly all of them, are also

billed to the Klerj^ Mining Company? A. Yes.

Q. Some of them are called Greenberg Mining Co.,

Klery Creek? .[121]

A. Yes, sir, and some are called Greenberg.

Q. Yes?

A. They are all mixed up and it will take an ex-

pert to segregate them all.

(Exhibit ''E" for identification.)

Q. Now, George, you said you had to use a great

deal of diplomacy to get these? A. Yes.

Q. How much diplomacy did it take?

A. It took about a week.

Q. I thought you said Mr. Greenberg handed them

to you ? A. He did afterwards.

Q. During the conversation, when you came back

with the bill for $2,400.00, did you not say in sub-

stance, "You have got yourself in a jack-pot; when

you give us an accounting we will talk business,"

and Greenberg said, "George, if you want a lawsuit

you will get it," and you said, "Well, it looks that

way," and that was about all that was said?
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A. No.

Q. Was not that the closing deal? A. No.

Q. Did you ever make a demand of Greenberg

for an accounting ?

A. We certainly did, when Mr. Greenberg, Lesa-

mis and myself and Sallo talked until one o'clock.

Q. What were you demanding an accounting for?

A. They owed us a balance for 1910. [122]

Q. Were you a member of the Klery Mining Co. ?

A. No, but it was coming to Garbin, they were in-

debted to Garbin and I wanted it.

Q. Was that the onoly accounting you wanted?

A. Why certainly.

Q. Did you buy the debts of the company ?

A. No.

Q. Who was to pay the debts, if any ?

A. Mr. Greenberg.

,Q. For 1910?

A. No, that business was settled only there was no

settlement as to the profits and I wanted my share of

the profits in 1910.
,

Q. Now, in this conversation with Mr. Greenberg

and Mr. Fleming and others, where you made known

the fact that you \vere a partner in these mining

claims, did not Mr. Greenberg say in effect, if you

want an accounting we will have one now ? A. No.

Q. What was said about an accounting ?

A. That was what we wanted, an accounting with

them.

Q. Did you not say to him at that time, ''Green-

berg, unless you pay us $24,000.00 we will not settle,
'

'

did you not say that ? A. No, I am not crazy.
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Q. When you purchased this interest from Andy
Garbin you did not consider you were buying an in-

terest in the Klery Mining Company?
A. No, certain!}^ not.

Q. And who, if anyone, was present beside Garbin,

yourself, ,[123] and Judge Moran, at the time of

making the conveyance ?

A. That was all. Judge Moran, we had maA;e our

deal and we went there to the Judge and I tild him

what to draw up.

Q. Was there anybody there besides you and Gar-

bin when you made the deal ? A. No.

Q. How did you come to fix the sum of $7,500.00 as

the amount you would pay ?

A. That was the amount we digred on.

Q. Did Mr. Garbin want more than that %

A. He wanted all he could get.

Q. Did he want more than that ? A. Yes.

Q. Did you offer him, prior to the agreement, did

you offer him less than $7,500.00?

A. No, I don't think I did.

Q. Did you have any difficulty in arriving at the

sum of $7,500.CO?

A. Not a great deal after I explained things.

Mr. GILMORE.—That is aU.

Mr. COCHRAN.—No cross-examination.

GEORGE L. STANLEY. [124]

United States of America,

District of Alaska,—ss.

I, L. W. Hayden, a notary public in and for the

District of Alaska, hereby certify that the within and
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foregoing deposition of George L. Stanley, a witness

on behalf of plaintiff, was taken before me pursuant

to the attached stipulation, and which said deposition

was taken at the offices of William A, Gilmore, Esq.,

Board of Trade Building, Nome, Alaska, com-

mencing at the hour of two P. M. on the 20th day of

December, 1911, and being completed the same day
;

that before proceeding to the examination the witness

was duly sworn to tell the truth, the whole truth and

nothing but the truth ; that said deposition was taken

down by me in shorthand and by me extended into

typewriting; that thereafter said deposition was

carefully read over by the witness, and corrected by

him, after which he duly subscribed the same.

In witness whereof, I have hereunto set my hand

and affixed my Notarial Seal this 22d day of Decem-

ber, 1911.

[Seal] L. W. HAYDEN,
Notary Public in and for the District of Alaska.

[125]

[Deposition of Sam Sallo.]

In the District Court for the District of Alaska, Sec-

ond Division.

No. .

H. GREENBERG,
Plaimtiff,

vs.

JACK LESAMIS et al.,

Defendants.
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Deposition of Sam Sallo, a witness produced on

behalf of plaintiff, pursuant to stipulation hereto

attached.

Appearances

:

For Plaintiff: Messrs. GILMORE and HOBBES.
For Defendants: Messrs. OOCHRAN and LOMEN.
[126]

SAM SALLO, being first duly sworn, testified as

follows

:

Dorect Examination by Mr. GILMORE.
Q. State your name. A. Sam Sallo.

Q. What interest have you in this lawsuit ?

A. What interest? Well, I got one-quarter in-

terest.

Q, Lq the ground in controversy 1

A. In the ground and mining propertj^ on Klery

Greek and in vicinity.

Q. Are you a member of the Klery Creek Mining-

Co. ? A. No, sir.

Q. Do you claim any interest in the Klery Creek

Mining Company? A. No, I don't.

Q. Who did you get your interest from?

A. Jack Lesamis.

Q. Just glance at that and tell me whether or not

that is a copy, in substance, of the deed from Jack

Lesamis to you? (Hands witness a paper.)

A. No, my knowledge it is the same.

Q. Who drew it up, who drew the deed ?

A. Judge Moran.

Q. And what was the considerationt^' between you

and Spanish Jack ?

A. I suppose to pay him five thousand dollars.
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(Deposition of Sam Sallo.)

Q. Did you pay it to him ? A. No, sir.

Q. Did you ever pay him anything ?

A. Well, he used to owe me three hundred dollars

but we got no writing, but I supposed to owe him four

thousand seven hundred dollars. [127]

Q. Those three hundred dollars are to apply, leav-

ing a balance of four thousand seven hundred dol-

lars? A. Yes.

Q. Have you any other writing or memorandum

of any kind between you and Spanish Jack other

than the original of this deed? A. No, sir.

Q. And that deed has been recorded?

A. I t^ld him to record it but I don't know whether

he did.

Q. You told him to record it, who ?

A. Judge Moran.

Q. Have you the original deed ?

A. No, I left that with him, Judge Moran.

Q. Where is Spanish Jack ?

A. He is at Kiana, Alaska.

Q. Has he any other mining property than what

he sold to you ? A. Not what I know.

Q. And what is he doing this winter ?

A. He got a couple of leases there and is working

on the ground.

Q. Couple of leases from whom?
A. From Greenberg and that was those leases that

were made on the 30th or 31st.

Q. August?

A. No, last of August or first of September.

Q. Those leases were made out just before he sold
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(Deposition of Sam Sallo.)

to you? A. Yes. [128]

Q. Now, Sam, you hold this title for him, don't

you ? A. I hold this title for me, myself.

Q. You are going to give it back to him after this

lawsuit is over? A. No, sir.

Q. Is that the understanding ? A. No, sir.

Q. Did you sign any agreement between him and

you ? A. No, sir, that is the only one.

Q. Did you give him any note or mortgage, or

security for this five thousa*^ dollars ?

A. No, sir.

Q. None whatever. Has he anything at all to

secure him the payment for it ? A. No, sir.

Q. When did you first go to Klery Creek ?

A. Last summer.

Q. Were you acquainted with Spanish Jack before

that time? A. Yes.

Q. Whereabouts did you know him.

A. We used to be partners long before, in 1903, 4

and 5.

Q. Where were you partners with Spanish Jack?

A. In the Kobuk.

Q. You are partners with him now ?

A. No, not now.

Q. Sure of that? A. Sure of that.

Q. Is it your intention to deed back any of this

property to Spanish Jack? [129]

A. Not now.

Q. Why didn't Spanish Jack come down?

A. Well, I don't know how to say it; his wife was

to have a birth.
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(Deposition of Sam Sallo.)

Q. Ill ? A. So he could not come.

Q. Well, Sam, have you been mining on any of

this property this winter *?

A. Yes, I was working on No. 1.

Q. Under a lease ?

A. No, I was hired by Greenberg, here in the store.

Q,. I mean now, are you orking now on any of the

ground mentioned in this lawsuit 1

A. I am working, but not on any of this ground.

Q. You were hired here in Greenberg 's store and

sent up to Kiana ? A. Yes, sir.

Q. Did Mr. Greenberg pay your fare up ?

A. Yes.

Q. And the fare back ?

A. No, I came back myself.

Q. Did you work up there this summer ?

A. I work somewhere but twenty-four days.

Q. And who paid you?

A. Well, the time check was made by Stuart Flem-

ing and then I went to Grenberg and Greenberg drew

up the check, on the Candle bank.

Q. The time check for time due to you for twenty-

four days work?

A. I don 't know how it read ; I got my time check

and [130] at the claim and then I come down to

the store and got check for the bank.

Q. What is your best recollection of it, whether it

was the time check of the Klery Mining Company?

A. What is that?

Q. Do you recall, now, whether the time check was

by the Klery Mining Company or not?
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(Deposition of Sam Sallo.)

A. I know it was signed by Stuart Fleming and

that is all.

Q. Now, then, what reason, if any, did Spanish

Jack give you for selling out ?

Mr. COOHRAN.—Objected to as immaterial.

A. Well, he did not say anything to me, the only

thing he told me he did not understand much about

mining and the first thing he told me if I Avant to be

foreman for him, and the next thing he said if I

w^anted to handle the property (for him) I could

have it. I said, ''I got no money." He said, "How
much you want to give (it to) me?" I said, "I got

no money. " " Well, '

' he say,
'

' I know you for a long-

time and I let you have it for five thousand dollars,

and the first time you get money you give it to me."

Q. Did he tell you that it was because he was hav-

ing trouble with Mr. Greenberg? A. No, sir.

Q. Did he discuss that? A. No, sir.

Q. Was Mr. Greenberg's name mentioned?

A. No.

Q. Did he say anything about the debts? [131]

A. No, so far as his knowledge there was no debts;

he got some money coming, he said.

Q. You knew that Greenberg had a deal with him

for a quarter interest ?

A. Well, hen I see that in the records first he read

me all that was between them.

Q. Now, did you ask Mr. Greenberg or Mr. Flem-

ing what interest Mr. Greenberg had in the claims?

A. I never enquired.

Q. But you did work there twentw-four days be-
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(Deposition of Sam Sallo.)

tween July and August? A. Yes, sir.

Q. And before you bought '? A. Yes.

Q. Was Mr. Greenberg at Kiana at the time you

bought from Spanish Jack ?

A. I am not sure, because I was in Kiana and

Spanish Jack came down and he made me the prop-

osition.

Q. You knew that Garbin had sold out to Stanley ?

A. I never found out until later, about nine o'clock

that night.

Q. The same night? A. Yes, the same night.

Q. Were you surprised?

A. No, because Garbin intended to go outside the

way he tell me, he had not been outside for a long

time.

Q. But he did not go outside ?

A. No, he is here.

Q. Now, did you and Stanley come down from

Klery Creek [132] together?

A. Part of the way.

Q. How much of the way ?

A. He took the boat and come down with another

party.

Q. It is about twentu-^ve miles from Klery Creek

to Kiana? A. Some call it seventeen miles.

Q. Did you talk to Geroge about buying from

Spanish Jack, up there, before you left Kiana or

Klery Creek? A. No, I never.

Q. But when you got down to Kiana you met

George ?
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A. We came down together from the boat, from

the slough.

Q. Did you talk about buying when you met?

A. No, it was raining and wet.

Q. Did you talk to Greorge about buying into this

Klery ground before you closed the deal with Span-

ish Jack? A. I never did.

Q. Do you know John Tyapay? A. No.

Q. You don't know him? A. No.

Q. Did you ask Judge Moran, the commissioner,

what the differences were between the ^;oners of

these claims, Greenberg, Spanish Jack, Garbin and

Tyapay, before you bought ?

A. I told him to find me where the deed was.

Q. Did you tell Judge Moran, the commissioner,

that you were going to buy ? A. Never.

Q. I mean prior to the time that he drew the deed ?

[133] A. No, sir.

Q. You do not know anything about these books?

A. I never saw the books.

Q. You did not intend to pay Spanish Jack four

thousand seven hundred dollars for this interest un-

less it comes out of the ground ; is that right ?

A. Well, if I got the money I give it to him any

time.

Q. But you have not the money? A. No.

Q. You have been working for wages ? A. Yes.

Q. And if it don't come out of the ground of course

he gets nothing ? A. Well, whatever I give him.

Q. Well, didn't he say if you got five thousand
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dollars out of the ground, he knew you had no

money ?

A. But I have some ground and if I work I may
have it.

Q. But this lay is on some of the property that you

have bought? A. That is on another property.

Q. Where is that? A. On the Star.

Q. And you have an interest on the lay No. 1

above? A. Yes. [134]

Cross-examination by Mr. COCHRAN.
Q. Have you got a lay on No. 1 aboA^e?

A. No, sir, on the Star.

Q. Have you got any interest in No. 1 above except

as an owner ? A. No, sir.

That is all.

SAM SALLO. [135]

United States of America,

District of Alaska,—ss.

I, L. W. Hayden, a Notary Public in and for the

District of Alaska, hereby certify that the within and

foregoing deposition of Sam Sallo, a witness on be-

half of plaintiff, was taken before me pursuant to

the annexed stipulation, and which said deposition

was taken at the offices of William A. Gilmore, Esq.,

Board of Trade Building, Nome, Alaska, commenc-

ing at the hour of two o'clock P. M. on the 20th day

of December, 1911, and being completed the same

day; that before proceeding to the examination the

witness was duly sworn to tel the truth, the whole

truth and nothing but the truth ; that said deposition

was taken down by me in shorthand and by me ex-
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tended into typewriting; that thereafter said deposi-
tion was carefully read over by the witness, and cor-
rected by him, after which he duly subscribed the
same.

In witness whereof, I have hereunto set my hand
and affixed my Notarial Seal this 22d day of Decem-
ber, 1911.

[®^^^] L. W. HAYDEN,
Notary Public in and for the District of Alaska
[136]

- COPY.
THIS INDENTURE made the 2nd day of Sept.

in the year of our Lord one thousand nine hundred
and eleven, between JACK LESAMIS, of Kiana,
Alaska, the party of the first part, and SAM SALLoJ
of Kiana, Alaska, the partv of the second part WIT-
NESSETH:
That the said party of the first part for and in con-

sideration of the sum of Five thousand ($5000.00)
Dollars and other valuable considerations, Gold Coin
of the United States of America to him in hand paid,
by the party of the second part, the receipt whereof
is hereby acknowledged, has granted, bargained, sold,

remised, released and forever quit claimed and by
these presents does grant bargain, sell, remise, release
and forever quit-claim unto the said party of the
second part, and to his heirs and assigns, all the
rights, title and interest in and to any and all mining
claims now held by the party of the first part, or in

his name, also all right, title and interest now^ held by
the party of the first part on the date herebefore men-
tioned, in any and all cabins and lots; mining equip-
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ments, provisions, tools, etc. further all rights and
titles in and to any balance due as payments for inter-

est in mining or other property herebefore sold by
the party of the first part

;

All of the property herein referred to is situated on

Klery Creek in the Noatak Kobuk Mining District,

Dist. of Alaska. Also the gold dust extracted by the

Klery Creek Mining Co. during the season of 1911.

Together with all the dips, spurs and angles and

also all the metals, ores, gold and silver bearing-

quartz rock, and earth therein, and all the rights,

privileges [137] and franchises thereto, incident,

appendant and appurtenant or therewith usually had

and enjoyed and also all and singular the tenements,

hereditaments and appurtenances thereunto belong-

ing or in anywise appertaining and the rents, issues

and profits thereof and also all the estate, rights,

titles, interests, property, possession, claim and de-

mand whatsoever, as well in law as in equity of thee

said party of the first part of in or to the said prem-

ises and every part and parcel thereof with the ap-

purtenances.

To have and to hold, all and singular the said prem-

ises, together with the appurtenances and privileges

thereunto incident unto the party of the second part

and to his heirs and assigns forever.

IN WITNESS WHEREOF the said party of the

first part has hereunto set his hand and seal the day

and year first above written.

JACK LESAMIS.
Signed, Sealed and Delivered in Presence of

FRANK LESAMIS.
W. H. BLACK.
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Acknowledged by M. F. MORAN.
Vol. 13, page 136. [138]

And thereupon the said motion was argued to the
Court by counsel for plaintiff and counsel for de-
fendants, and submitted to the Court; and thereupon
on the 23d day of December, A. D. 1911, the Court de-
nied the motion of the plaintiff, to which ruling of
the Court the plaintiff then and there excepted, which
said exception was allowed by the Court.
And now, in furtherance of justice and that right

may be done, the plaintiff presents the foregoing as
his Bill of Exceptions on his motion for a receiver,
and prays that the same may be settled, allowed,
signed and certified by the Court as allowed by law.

J. F. HOBBES and

WILLIA^I A. GILMORE,
Attorneys for Plaintiff. [139]

The foregoing Bill of Exceptions having been
served, filed and presented for settlement within the

time allowed by law, and being full, true and correct,

it is hereby settled and allowed.

Done at Nome, Alaska, this 10th day of February,

A. D. 1912.

CORNELIUS D. MURANE,
District Judge.

Service of the above and foregoing proposed Bill

of Exceptions is hereby acknowledged by receipt of a

copy, this 16 day of January, 1912.

0. D. COCHRAN,
Of Attorneys for Defendants.

[Endorsed] : No. 2340. In the District Court for

the District of Alaska, Second Division. H. Green-
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berg, Plaintiff, vs. Jack Lesamis et al., Defendants.

Proposed Bill of Exceptions. Filed in the office of

the Clerk of the District Court of Alaska, Second Di-

vision, at Nome. Jan. 16, 1912. John Sundback,

Clerk. By , Deputy. L. J. F. Hobbes
and William A. Gilmore, Attorney at Law, Nome,
Alaska, Attorney for Plaintiff. Refiled in the office

of the Clerk of the District Court of Alaska, Second

Division at Nome. Feb. 10, 1912. John Smidback,

Clerk. By J. Allison Bruner, Deputy. [140]

In the District Court for the District of Alaska,

Second Division.

No. 2349.

H. GREENBERG,
Plaintiff,

vs.

JACK LESAMIS, JOHN TYAPAY, ANDY GAR-
BIN, GEORGE STANLEY and SAM
SALLO,

Defendants.

Assignment of Errors.

Comes now H. Greenberg, the plaintiif in the

above-entitled action, and assigns the following errors

as having been committed by the above-entitled court

in refusing and denying plaintiff's motion in the

above-entitled action, for a receiver and an injunc-

tion pendente lite, which said order refusing and

denying said motion was made and entered by the

above-entitled couii; herein, on the 23d day of Decem-

ber, 1911, on which said errors the said plaintiff in-
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tends to and does rely on his appeal from said order

to the Circuit Court of Appeals for the 9th Circuit,

to wit

:

The Court erred in refusing and denying plaintiff's

motion for a receiver and an injunction pendente lite

by its order made and entered on the 23d day of De-

cember, 1911, herein,

(a) For the reason that it affirmatively appears

from the testimony and evidence offered in support

of plaintiff's motion, that the plaintiff was entitled

to the affirmative relief prayed for.

(b) Because it affimiatively appears from the

proof offered [141] in support of said motion, un-

contradicted in the record, that the property was

partnership property and that the plaintiff was to

pay the defendants for the said property from the

proceeds of the property, and that the defendants had

parted with their interests and denied that the part-

nership longer existed.

(c) Because it appears affirmatively from the

proof offered in support of plaintiff's motion, and is

uncontradicted in the record, that the mining copart-

nership was formed as alleged by the plaintiff, and

that the same has never been legally dissolved, but

that the defendants by ficticious sales are trying to

avoid the legal effect of the partnership in forcing

the plaintiff to pay the indebtedness of the concern.

(d) For the reason that it is affirmatively shown

that the plaintiff has no other remedy at law or in

equity other than the preservation of the property

by an order appointing a receiver and an injunction

per.^Me lite preserving the partnership assets until
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the indebtedness of the concern is paid and the prop-

erty distributed by final order of the Court.

WHEREFORE, said plaintiff prays that said

order heretofore, on the 23d day of December, 1911,

made and entered by the above-entitled Court, refus-

ing and denying the plaintiff's motion for a receiver

and an order for injunction pendente lite be reversed

and that the above-entitled court be commanded to

appoint the said receiver and enter an order pendente

lite and for such further order as may be just in the

premises.

WILLIAM A. GILMORE,
J. F. HOBBES,

Attorneys for Plaintiff.

Due service of the within assignment of errors is

hereby acknowledged at Nome, Alaska, this 10th day

of February, 1912, by receipt of a duly certified copy

of the same.

G. J. LOMEN,
Of Attorneys for Defendants. [142]

[Endorsed] : No. 2349. In the District Court for

the District of Alaska, Second Division. H. Green-

berg, Plaintiff vs. Jack Lesamis et al.. Defendants.

Assignment of Errors. J. F. Hobbes and William

A. Gilmore, Attorney at Law, Nome Alaska, Attorney

for Plaintiff. Filed in the office of the Clerk of

the District Court of Alaska, Second Division, at

Nome. Feb. 10, 1912. John Sundback, Clerk. By

J. Allison Bruner, Deputy. [143]
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In the District Court for the District of Alaska,

Second Division.

No. 2349.

H. OREENBERG,
Plaintife,

vs.

JACK LESAMIS, JOHN TYAPAY, ANDY GAR-
BIN, GEORGE STANLEY and SAM
SALLO,

Defend^ants.

Petition for an Order Allowing Appeal and Order

Allowing Appeal.

The plaintiff, H. Greenberg, feeling himself ag-

grieved by a certain interlocutory order made and

entered on the 23d day of December, 1911, by the

Court in the above-entitled action, refusing and deny-

ing the plaintiff's motion for a receiver and an

injunction pendente lite, hereby appeals from said

interlocutory order refusing and denying said motion

as aforesaid, to the United States Circuit Court of

Appeals for the 9th Circuit, and prays that said ap-

peal be allowed.

Dated at Nome, Alaska, this 10th day of February,

A. D. 1912.

WILLIAM A. GILMORE,
J. F. HOBBES,

Attorneys for Plaintiff.

The foregoing appeal is hereby allowed, the said

plaintiff, H. Greenberg, to give bond for costs in the

-sajio of $250.00 to be approved by the undersigned.
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Dated at Nome, Alaska, this 10th day of February,

1912.

CORNELIUS D. MURANE,
District Judge. [144]

Service of above and foregoing petition and order

acknowledged by receipt of a copy this 10th day of

February, 1912.

G. J. LOMEN,
Of Attys. for Defs.

[Endorsed] : No. 2349. In the District Court for

the District of Alaska, Second Division. H. Green-

berg, Plaintiff, vs. Jack Lesamis et al.. Defendants.

Petition for an Order Allowing Appeal and Order

Allowing Appeal. J. F. Hobbes and William A.

Gilmore, Attorney at Law, Nome, Alaska, Attorney

for Plaintiff. Filed in the office of the Clerk of the

District Court of Alaska, Second Division, at Nome.

Feb. 10, 1912. John Sundback, Clerk. By J. Alli-

son Bruner, Deputy. [145]

In the District Court for the District of Alaska,

Second Division.

No. 2349.

H. GREENBERG,
Plaintiff,

vs.

JACK LESAMIS, JOHN TYAPAY, ANDY GAR-

BIN, GEORGE STANLEY and SAM
SALLO,

Defendants.
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Bond on Appeal.

KNOW ALL MEN BY THESE PRESENTS:
That we, H. Greenberg, as principal, and S. W. Tag-

gart and Philip Murphy, as sureties, are held and
firmly bound unto Jack Lesamis, John Tyapay, Andy
Garbin, George Stanley and Sam Sallo, defendants

in the above-entitled action, in the sum of two hun-

dred and fifty dollars ($250.00), for the payment of

which well and truly to be made we bind ourselves,

our and each of our heirs, executors, administrators

and assigns, firmly by these presents.

Sealed with ou^ seals and dated this 10th day of

February, A. D. 1912.

WHEREAS, lately, at a session of the United States

District Court for the District of Alaska, Second

Division, in an action pending in said court between

H. Greenberg as plaintiff and Jack Lesamis, John

Tyapay, Andy Garbin, George Stanley and Sam
Sallo as defendants, an interlocutory order was made

by the above-entitled court refusing and denying the

plaintiff's motion for a receiver and for an injunc-

tion pendente lite, and [146] said plaintiff having

obtained from the said District Court an order allow-

ing an appeal from said order refusing and denying

the plaintiff's motion aforesaid, to the Circuit Court

of Appeals, 9th Circuit, and a citation directed to,

said defendants is about to be issued

;

NOW, THEREFORE, the condition of the above

obligation is such that if the said H. Greenberg, plain-

tiff, shall prosecute his said appeal to effect and an-

swer all costs if he fail to make his plea good, then
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this obligation to be void ; otherwise it shall remain in

full force and effect.

H. GREENBERG, [Seal]

By PHILIP MURPHY,
Atty. in Fact.

S. W. TAGGART, [Seal]

PHILIP MURPHY, [Seal]

United States of America,

District of Alaska,

Nome Precinct,—ss.

S. W. Taggart and Philip Murphy, being first duly

sworn, each deposes and says : That he is one of the

sureties on the foregoing bond ; that he is worth the

sum of $250.00 over and above all debts and liabilities,

and exclusive of property exempt from execution.

S. W. TAGGART,
PHILIP MURPHY.

Subscribed and sworn to before me this 10th day

of February, A. D. 1912.

[Notarial Seal] WILLIAM A. GILMORE,
Notary Public in and for the District of Alaska.

[147]'

The foregoing bond presented and filed in open

court this 10th day of February, A. D. 1912, is hereby

approved.

CORNELIUS D. MURANE,
District Judge.

Personal service of the foregoing Bond on Appeal

made on us and the receipt of a copy thereof, ad-

mitted this 10th day of February, A. D. 1912.

G. J. LOMEN,
Of Attorneys for Appellees.
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[Endorsed] : No. 2349. In the District Court for

the District of Alaska, Second Division. H. Green-

berg, Plaintiff, vs. Jack Lesamis et al., Defendants.

Bond on Appeal. J. F. Hobbes and William A. Gil-

more, Attorney at Law, Nome, Alaska, Attorney for

Plaintiff. Filed in the office of the Clerk of the Dis-

trict Court of Alaska, Second Division, at Nome.

Feb. 10, 1912. John Sundback, Clerk. By J. Alli-

son Bruner, Deputy. [148]

In the District Court for the District of Alaska,

Second Division.

No. 2349.

H. GREENBERG,
Plaintiff,

vs.

JACK LESAMIS, JOHN TYAPAY, ANDY GAR-
BIN, GEORGE STANLEY and SAM
SALLO,

Defendants.

Order Enlarging Time to Docket and File Tran-

script on Appeal.

Good cause appearing therefor, it is hereby

ORDERED that the time for filing and docketing the

transcript of appeal in the above-entitled cause, in

the office of the clerk of the Circuit Court of Appeals,

9th Circuit, be and hereby is extended to and includ-

ing the first day of June, A. D. 1912.

Dated at Nome, Alaska, this lOth day of February,

1912.

CORNELIUS D. MURANE,
District Judge.
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Personal sei'vice of the foregoing order enlarging

time to docket and file transcript on appeal, made on

us and the receipt of a copy thereof admitted, this

10th day of Febiniary, 1912.

G. J. LOMEN,
Of Attorneys for Appellees.

[Endorsed] : No. 2349. In the District Conrt for

the District of Alaska, Second Division. H. Green-

berg, Plaintiff, vs. Jack Lesamis et al., Defendants.

Order Enlarging Time to Docket and File Transcript

on Appeal. J. F. Hobbes and William A. Gilmore,

Attorney at Law, Nome, Alaska, Attorney for Plain-

tiff. Filed in the office of the Clerk of the District

Court of Alaska, Second Division, at Nome. Feb. 10,

1912. John Sundback, Clerk. By J. Allison

Bruner, Deputy. [149]

UNITED STATES OF AMERICA.

JDistrict Court, District of Alaska, 2d Division.

Cause No. 2349.

H. GREENBERG,

vs.

JACK LESAMIS et al.,

Plaintiff,

Defendants.

Praecipe.

To the Clerk of the Above-entitled Court

:

You will please make up transcript on appeal in

the above-entitled cause and include therein the Bill

of Exceptions, appeal papers, and all minutes and
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minute orders in said cause.

WILLIAM A. GILMORE,
Of Attys. for Plf.

Nome, Alaska, February 10th, 1912.

[Endorsed] : Cause No. 2349. District Court, Dis-

trict of Alaska, Second Division. H. Greenberg,

Plaintiff, vs. Jack Lesamis et al., Defendants. Prae-

cipe. Filed in the Office of the Clerk of the District

Court of Alaska, Second Division, at Nome. Feb.

10, 1912. John Sundback, Clerk. By J. Allison

Bruner, Deputy. [150]

[Certificate of Clerk U. S. District Court to Tran-

script of Record.]

In the District Court for the District of Alaska, Sec-

ond Division.

No. 2849.

H. OREENBERO,
Plaintife,

vs.

JACK LESAMIS, JOHN TYAPAY, ANDY GAR-
BIN, GEORGE STANLEY and SAM SALO,

Defendants.

I, John Sundback, Clerk of the District Court of

Alaska, Second Division, do hereby certify that the

foregoing typewritten pages, from 1 to 154, both in-

clusive, are a true and exact transcript of Court

Minutes of December 15, 22, 23 and 30, 1911, Bill of

Exceptions (including pleadings, etc.), Assignment

of Errors, Petition for an Order Allowing Appeal

and Order Allowing Appeal, Bond on Appeal, Order
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Enlarging Time to Docket and File Transcript on

Appeal, and Praecipe for Transcript on Appeal,

in the case of H. Greenberg, plaintiff, vs. Jack

Lesamis et al., defendants, No. 2349, this court,

and of the whole thereof, as appears from the rec-

ords and files in my office at Nome, Alaska ; and fur-

ther certify that the original Citation in the above-

entitled cause is attached to this transcript.

Cost of transcript $60.50, paid by William A. Gil-

more, of Attorneys for Plaintiff.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of said Court this 14th

day of February, A. D. 1912.

[Seal] J. SUNDBACK,
Clerk. .[151]

In the District Court for the District of Alaska,

Second Division.

No. 2349:

H. GREENBERG,
Plaintiff,

vs.

JACK LESAMIS, JOHN TYAPAY, ANDY GAR-
BIN, GEORGE STANLEY and SAM
SALLO,

Defendants.

Citation on Appeal.

United States of America,

District of Alaska,—^^ss.

The President of the United States of America, to

Jack Lesamis, John Tyapay, Andy Garbin,
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George Stanley and Sam Sallo, Defendants,
Greeting

:

Yk)u are hereby cited and admonished to be and
appear at the United States Circuit Court of Ap-
peals, for the 9th Circuit, to be held in the City and
County of San Francisco, State of California, on the
9th day of March, 1912, pursuant to an appeal filed
in the office of the Clerk of the District Court, Dis-
trict of Alaska, Second Division, wherein H. Green-
berg is appellant and you are appellees, to show
cause, if any there be, why the interlocutory order
heretofore made and entered on the 23d day of De-
cember, 1911, by the above-entitled court, refusing
and denying the plaintiff's motion for a receiver and
an injunction pendente lite in the above-entitled ac-
tion in said appeal mentioned, should not be vacated,
set aside and dissolved and speedy justice should
not be done to ,[152] the parties in that behalf.

Witness the Honorable EDWARD D. WHITE
Chief Justice of the Supreme Court of the United
States of America, this 10th day of February, in the
year of our Lord one thousand and nine hundred
and twelve, and of the independence of the United
States the 136th.

CORNELIUS D. MURANE,
Judge of the District Court, District of Alaska, Sec-

ond Division.

[Seal] Attest: J. SUNDBACK,
Clerk of the District Court, District of Alaska, Sec-

ond Division.
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Personal service of the foregoing Citation made on

us and the receipt of a copy thereof, admitted this

10th day of February, 1912.

G. J. LOMEN,
Of Attorneys for Appellees. [153]

[Endorsed] : No. 2349. In the District Court for

the District of Alaska, Second Division. H. Green-

berg, Plaintiff, vs. Jack Lesamis et al., Defendants.

Citation on Appeal.

Medm ^he Olfiee el^ Q\^^ ef ^he Diotriet Oottft

ef Alaska, Second Division a^ Nome. Fek- lOj

4#4^ Jehft Sundbaok, Glerfsx By ^ Allison

^ Deputy. [154]

[Endorsed]: No. 2126. United States Circuit

Court of Appeals for the Ninth Circuit. H. Green-

berg, Appellant, vs. Jack Lesamis, John Tyapay,

Andy Garbin, George Stanley and Sam Sallo, Appel-

lees. Transcript of Record. Upon Appeal from the

United States District Court for the District of

Alaska, Second Division.

Filed April 11, 1912.

FRANK D. MONCKTON,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

By Meredith Sawyer,

Deputy Clerk.


